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Dinh gid quyin tdc gid la boat d$ng mang tinh chdt die thU bdi nhang die tmg cm 
ddi tuang nay so vdi cdc loai tdi sdn khac. Npi dung bdi viit tdp tmng vao " """^A 
trung ciia quyin tdc gid tdc ddng din hoat ddng dinh gid va nhUng phuong p^ap aim 
gid CV thi. TU do. bdi viit ddnh gid thuc tiln dinh gid quyin tdcgid thi hiin qua vari 
di xde dinh thiit hai trong nhung tranh chdp vi hdnh vi xdm pham quySn dupc giat 
quylt tai Toa dn. , 
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Abstract , 
Copyright valuation is a unique activity, due to the specificities of copyright compared 
to other types of assets. The article focuses on the characteristics of copyright affecting 
valuation activities as well as specific valuation methods. From there, the author 
analyces evaluations about copyright valuation, refected in determining damages in 
copyright infringement disputes settled in Courts. 
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Dinh gid tai san la vifec danh gia gia tri eda tai sdn phu hpp vdi thi 
trfldng t^i mOt dia difem, thtii diem nhd't dinh. Dinh gia tai san 

la hoat d6ng co y nghia quan trpng nham xac dinh gia t4 thflc tfe cua tai 
san, gdp vdn vao doanh nghifep, giao dich chuyfen nhflpng hoac chuyfen 
quyfen sd dung cCing nhfl xac dinh thifet hai trong trflbng hpp tai sdn bi 
t6n that do hanh vi trai phap luat giy ra. Dinh gia quyfen s6 hflu tri tufe 
(SHTT) ndi chung, dinh gia quyen tac gia noi rifeng la rndt c6ng vifec 
phflc tap va doi hoi trinh do chuyfen m6n cao. Tren thflc te, c6ng tac 
dinh gia chfla thflc sfl hifeu qua. Ngoai nhflng nguyfen nhan trong khdu 
thuc thi thi ban chat quyen tac gia vdi nhflng dac trflng cua minh khife'n 
cho vifec dinh gia trd nfen rdt phdc tap. 

1. Nhflng dac trung eda quyfen tac gia tac ddng d6n hoat ddnp 
dinh gia 
1.1. Quyin tdc gid Id tdi sdn vd hinh vd dupc hdo hd theo co chitu ddn 

Sfl khac bifet dang chu y nhat gifla quyfen SHTT vd cac lo^i ŝ i iifl 
khac la tinh vo hinh, tflc la SHTT khdng the xac dinh dflOc bdng cac da 
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didm vi t chit cua chmh no. N o phai duoc th^ h i t a bSng m6t each thdc 
cu th^ nao do d^ cd th^ bdo v« duoc. Tinh v6 hinh eda tai san tri tue 
0 chd Chung ta khang th i nhjn thay h ing cac giic quan th6ng thudng 
khang thi so hflu theo ki<*u vit chit dac dinh. Tai san v6 hinh la cic 
nhan t6 phi vit chit duOc s i dung trong hoic dong gdp vao qui trinh 
san xul t hang hda hole cung Ung dich vu, hay duoc ky vong se lam phat 
sinh mat nguan loi tuong lai cho ca nhin hoJc doanh nghiep ki&i soit 
viec sil dung chung. Vdi d}c trung nay, quySn tac gil ndi rieng va quyen 
SHTT la ddi tuong rft khd dinh gia. Trong mat sd tnidng hop, dinh gia 
quyen tic gii chi d miSc dd tudng ddi. Khdng thi chic chin mdt cdng 
thiSc n id cho ra kft qua toan dien, phu thudc phin ldn vao kha nang 
chilng minh cila dudng su cong nhu kh i ning suy xet, nhin dinh khich 
quan ciia tham phan.' 

QuyJn tic gia duoc b io hd theo co che tu ddng, dieu nay cd nghia 
li ki til thdi diim y tudng th i h i t a dudi mdt hinh thilc v}t cha't nhit 
dinh thi tac pham dd dudc bao hd dudi dang quyin tic gii (khoan 1 
Diiu 6 Lult SHTT n im 2005 (sila ddi, bd sung n im 2009, 2019)). Diy 
cung l i mdt trong nhiing nguyin tic quan trong dudc ghi nhan trong 
Cdng udc Berne m i Viit N a m la thanh viin. 

Khi tic ph im dUdc sing tao v i th i hi in dudi mdt hinh thdc vjt 
chit nhi t dinh, tic pham dudc bao hd. Diy li thdi diim dinh dau "su 
tdn tji" cua quyta tie gid, do vay khi djnh gii can xem xi t ttt khoang 
thdi gian nay. Quan he phip luat dan su quyin tic gia phat smh ttt hanh 
vi phip ly. Ndi each khac, viic dang ky bad hd quyin tie gid chi c6 gia 
tri chdng cd, bao dam tdt hdn n iu phit sinh tranh chip xiy ra, ddng 
thdi eung cd y nghia trong cdng tic quin ly nhi nude. Mac du dang ky 
khdng phil la thu tuc bat bude nhUng trong trudng hdp ehu thi quyin 
cd ding ky va dudc cip Giay chdng nhjn ding ky quyin tic gid, gia tri 
ciia quyin tac gii cd kha nang thay ddi do chu thi quyin di "an toin" 
hdn, duoc loai trtt trach nhi im chdng minh quyin tie gid trong trudng 
hop cd tranh chap xay ra (Diiu 49 Lult SHTT nam 2005 (sila ddi, bd 
sung n im 2009, 2019)). Dudi gdc dd kinh t i , chu thi quyin da ehi tra 
phi ding ky, bd ra thdi gian va cdng sdc thdc hiin thu tlic niy. Vi vJy, 
khi t i ta h inh dinh gii quyin tie gii n i n xem xet h iu tic phim da dudc 
ding ky bio hd tai cd quan nh i nUde cd tham quyin va dudc cap Gia'y 
chdng nhan ding ky quyin tie gid hay ehua. 

So sanh vdi cic ddi tttdng khic cua quyin SHTT va tai san hdu 
hinh, vin d i ding ky cd y nghia rat khic nhau. Mdt sd dd'i tUdng quyin 
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s6 hau edng nghiip xic lip quyin tr in cd s6 quyi't djnh cip vin b ng 
bdo hd nhu sang chi , kiiu ding cdng nghiip, nhin hiiu, ehi din dia J , 
thiit k i bd tri mach o'ch hop bin din. ' Trong trudng hop khdng tien 
hanh dang ky thi quyin SHTT khdng dUOc xic Up. Do dd khdng a. 
ra vin d i dinh gii hoac viic djnh gia duOe dit ra danh cho cic tai san 
hou hinh chda dUng ddi tuong dd chd khdng dddc xem la ddi tddng 
quyin SHTT. Nhdng dd'i tUOng cdn lai nhu t in thddng mai, W m*' 
kinh doanh xae lap quyin trin ed sd sd dung, hoan toan khdng c'in qua 
thd tuc ding ky thi hoat ddng dmh gii khdng cin cin cd vao vin d i 
ding ky ma thay vao dd la nhdng die tinh riing eda tdng dd'i nidng nay. 

Qua phin tich trdn, tie gii eho ring, quyin tic gia hio hd khi tae 
phim duoc th i hiin dudi hinh thdc vjt chit nhi t dinh, klidng cin qua 
thd tuc dang ky tai cO quan nha nude cd th im quyin. Tuy nhiin, n iu 
quyin tic gia duoc ding ky theo ddng quy djnh thi cdng nen xem djy 
la mdt tiiu chi bd sung trong qui trinh dinh gii quyin tic gid. Diiu nay 
edng khuyin khich cic chd th i ri'ch cdc ndp hd sd ding ky theo quy 
dinh, ting cUdng kha nang qudn ly cua N h i nudc cung nhd ddn gian 
hda thd tuc ehdng minh trong trddng hop cd tranh chap xay ra. 
1.2. Quy'en tdc gid dupc hao hd vdigidi han vl khdnggian va thdigian 

Gidi h4n vi klidng gian: Qudc gia l i nhdng chd th i ed ehii quyin. 
Mdi qud'c gia c6 quyen ban hinh phap lult nham bdo hd nhdng dd'i 
tddng SHTT nhit dinh phu hop vdi ldi ich eda minh. Do vay ma van 
di bao hd eung gidi han trong pham vi qud'c gia. Theo quy dinh ciia 
Lujt SHTT nim 2005 (sda ddi, bd sung n im 2009, 2019) thi nhdng ddi 
tddng SHTT bao gdm ddoc gidi han bad hd trong ph?m vi cua nUdc 
Viit Nam. Tuy nhiin, vi Viit Nam cd tham gia Cdng udc Berne v i bdo 
ha tie pham van hoc, nghe thuJt n in pham vi bao hd duoc md rdng ra 
eae nudc thanh viin eda Cdng udc nay. Khi t i in hanh dinh gii quyin 
tic gii, can xem xet pham vi dia ly ma tic phim dd dudc bao hd d i xac 
dinh chinh xic gia tri quyin tie gid. Trong trddng hdp sd ludng qude gia 
bio hd tie pham nay nhiiu, gii tri tie pham t ing l in vi gidi han khdng 
gian di kem vdi kha ning khai thic ldi ich td quyin tie gii. 

GiAi han vt tWi gian: Cung nhd cic ddi tuong quyin SHTT khie 
bid hd quyin tic gid la bdo hd ed thdi han. Thdi han bdo hd la khoang 
thdi gian theo quy dinh eua phip lult ma trong thdi han dd, quyin 
SHTT eua ehu th i cd quyin (tie g i i / chu sd hdu) dttdc nh i nudc bio 
v i , chdng lai su x im pham ciia cic c h i th i khic. Bio hd quyin SHTT 
ndi chung va quyin tic gid ndi riing de eao va tdn vinh gii trj cua cae 
tai sin sing tao, bao vi quyin loi cua ehu sd hdu nhung mJt khic can 
- Di^m a khoan 3 Dieu 6 Luat SHTT nam 2005 (siia d6i, bd sung nam 2009 20191 
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bid dam so hai hda vdi ldi ich xa hdi, loi ich qudc gia. Thdi han bid hd 
dddc tinh tdin phd hop sao cho trong khoang thdi gian nay, chd th i 
sing t j o / chil sd hdu quyin di nhan lai duOe nhdng ldi ich td hoat ddng 
lad ddng sang tao dd. H i t thdi han b io hd, eae tai sin tri tui dddc phyc 
vu rdng rai cho moi ngddi, trd thanh til sin ehung eda nhin Idai. Nhu 
viy, quy dinh thdi han b id hd d i thda man dttdc nhiim vu bio vi loi 
i'ch ci nhJn va lOi ich cdng cdng, khuyin khich thde day hoat ddng sang 
tao nham gdp ph^n phi t triin kinh t i - x i hdi, ning cad ddi sdng vjt 
chi't va tinh thin eda nh in din (Diiu 8 Lttjt SHTT nim 2005 (sda ddi, 
bd sung n i m 2009, 2019)). 

Di iu 27 Lujt SHTT n i m 2005 (sda ddi, bd sung n im 2009, 2019) 
quy dinh cu th i v i thdi han bio hd quyin tic gii, trong dd quyin nhan 
than quy dinh tai cic khodn 1, 2 va 4 Di iu 19 Luat SHTT nim 2005 
(sda ddi, bd sung nam 2009, 2019) dttdc bao hd vd thdi ban. Do vay, 
khi tic gia chit thi nhdng qnyin nhin than cua tic gid ddi vdi tic phim 
vin edn tdn tai mai mil . Thdi han b io hd quyin tai sin va quyin nhin 
thin quy duih tai khoin 3 Di iu 19 Lujt SHTT nim 2005 (sda ddi, bd 
sung n im 2009, 2019) dttdc phan bi i t theo loai hinh tic pham. Trong 
dd, mdt sd loai hinh tic ph im cd thdi han bid hd dddc quy dinh riing 
tai diim a khoan 2 Di iu 27, eac trudng hop cdn hi cd thdi han bio hd 
la sudt cudc ddi tic gii v i 50 n i m tii'p thed nam tic gia chit. 

Trong thdi ban bdo hd, ehd sd hdu quyin tic gid cd quyin ci'm cac 
chu thi khic sd dung tie pham cia minh vao muc dich kinh doanh, yiu 
elu ngudi sd dung tri thtt lao quyin tic gia (trtt mdt sd trddng hdp sil 
dung ban eh i ghi nhjn tai Di iu 25 Lujt SHTT nim 2005 (sda ddi, bd 
sung n im 2009, 2019)). H i t cic thdi ban dttdc quy dinh d trin, cdng 
chdng cd th i s i dung tic pham dd nhdm myc dich kinh doanh hay 
nhdng muc dieh khac. Mac du vJy, vin can phii bio dim quyin nhin 
thin eda tie gii. So vdi cie loai quyin SHTT khie, thdi ban bio hd cua 
quyin tie gia l i tuong dd'i dii. Ly do can bdn la nhflng tie gid sing tao 
ra hinh thde th i h i in nguyin gdc can bio hd tie phim cua ho cho din 
khi ho cd th i nhjn duoe ti in thu lao thda dang cho nhdng nd Ittc sing 
tao eia minh. ., . 

Qna phan tich tr in, tic gii cho ring, viic dmh gii quyin tic gia can 
chd y din pham vi bao hd d cic qudc gia vi dje biit la thdi ban bad ho 
hiin edn cua t ie ph im dd. Thdi han bad hd cdn lai thi hi in kha nang 
tiip tnc khai thic eic quyin til sdn h i n quan din tic phim, do dd anh 
hddng ldn d in gia tri quyin tic gii. Cung can phin biit thd, han bao hd 
vdi "tudi tho k S i t i " c ia quyin tic gia. Tud, tho kmh t i la thdi gian su 
dung san phim to, da xet v i h , iu qua kinh t i . Thdi han bao hd la mdt 
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khai nifem phap ly, tinh toan dflOc bang nhflng con sd cu thfe '^^^°^^J^ 
dinh phap luat. Trong khi do, "tudi thp" eda tac ph^m '̂ ^ '̂̂ ^P, "Z^^^. 
canh vfe gia tri thuong mai trfen thi trfldng, chiu tac dgng eda cac y u ^ 
thi hifeu, xu hfldng, van hoa, hOi nhap.. . Co nhflng tac phdm thfJi _ 
bdo ho con rat lau dai, tuy nhifen "tudi thg" lai thap do khong phu n .p 
vdi yfeu cau eda ngfldi sfl dung. 
1,3. Tinh d6c quyin vd pham vi khai thdc rdng ldn 

Quyfen'tac gia noi rifeng va quyfen SHTT ndi chung dflOc t^o ra 
bang lao dong sang tao, kfe't qua la tao ra cac san pham mang diu an ca 
nhan. Bdo vfe quyen SHTT dfldi dang s6 hflu tfl nhan dfldc xay dflng 
dfla trfen Ly thuyfet lao ddng Locke {"Locke's Labor Theory"),' vdi phflOng 
trinh: lao d6ng tri dc c6ng thfem nhflng y tfldng khac tao ra s6 hflu tfl 
nhan (mental labor plus other ideas equals private property).' Do v&y, tic gia 
- chu sd hflu quyfen tdc gid cd quyfen khai thac cac tac phdm nhfl nhflng 
tai sdn hflu hinh, tuy nhifen chd sd hflu chi cd quyfen chifem hflu vfe mi t 
phap ly ma kh6ng thfe chife'm hflu vfe mJt thflc tfe.̂  Ta't nhifen vifec "khai 
thac" d day dflOc hieu trong ph^m vi nhflng quyfen tdc gid cd thfe chuyfen 
giao dfldc, gdm quyfen tai san quy dinh t?i Difeu 20 va quyfen nhan thdn 
quy dinh tai khodn 3 Difeu 19 Luat S H T T nam 2005 (sda ddi, bo sung 
nam 2009, 2019) - quyfen cdng bd tdc phdm. Cac quyfen nhan than khac 
la nhflng quyfen chi thuoc vfe tac gid, khdng dfldc chuyfen giao va cflng 
khdng thfe tri gia thanh tifen. 

Sfl dgc quyfen trong khai thdc quyfen tac gia thfe hifen d quyen dfldc 
ngan cdm cdc chd thfe khac khong phdi la chu sd hflu quyfen khoi vifec 
sd dung tdc pham dflOc bao hg. Tinh chat vO hinh cua quyfen tac gia 
lam cho ddi tflOng nay cd kha nang dfldc khai thac nhifeu lUn, bdi nhifeu 
ngfldi vao cflng mgt thbi difem. Day la difem khac bifet ldn so vdi tai sdn 
hflu hinh - vao mgt thdi difem chi m6t ehd thfe cd kha nang chife'm hi3u, 
sd dung thflc tfe. Dieu nay cflng lam cho gia tri quyfen tac gid thay ddi va 
klid dinh lUdng ehinh xac. Dac bifet, vdi sfl phdt tnfen eda cdng nghfe 4.0 
va m^ng Internet, khd nang lan truyen va tao ra ban sao tac pham. cao 
ddn de'n lgi ich kmh tfe tang len dang kfe va di kem la hanh vi xdm pham 
quyfen tdc gid cflng nhieu va da dang hdn. 

Khi ndi dfen van de dinh gia, cin xem xet sfl hao mon eda tai san 
theo thdi gian. Nfe'u nhfl ddi vdi tai sdn hflu hinh, sfl hao mbn difen ra 
phfl thubc vao dac tinh vjt ly va gid tri sd dflng eda ddi tflOng thi d6i 
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vdi quyin t ic gia, theo thdi gian gii tti e ia tic pham cd th i thay ddi 
t h ^ chi la khdng th i ludng trudc dttdc, bad gdm giam di hoic ting 
lin. Rat nhi iu trttdng hop cic tic ph im nghi thnit khdng dUdc dinh 
gii cao trong thdi gian d iu nhttng sau dd ed th i dttdc dinh gia cao hdn 
gap nhi iu Tin do stt thay ddi c ia diiu ki in van hda - kinh t i - xa hdi, 
thi h i iu c ia kh in gii. Dd v^y, dinh gii quyin tie gid la hoat ddng mang 
tinh chit tttdng ddi. 

Thudng mai hda tii sin tri' tu i - trong dd cd quyin tic gii - li vin 
di ma cic nha dau tu quan t im. Khdng ehi trong hnh vuc vin hda -
nghi thu^t, cae tic p h i m duoc tad ra gdp phan khdng nhd vid hdat 
ddng kinh doanh c ia ddanh nghiip, la tiin d i cho cic sing tao trong 
hnh vttc sd hau edng nghiip nhtt sing chi, kiin dang edng nghiip... 
Chttdng trinh miy tinh vdi ttt cich la mdt tie phim dttdc bio hd quyin 
tdc gid rit dttdc cic n h i din ttt qttan tam va trd thinh mdt trong nhttng 
yiu td eanh tranh e i a doanh nghiip. Do dd, xic dinh dung gii tri quyin 
tic gii gittp e h i sd hflu c h i ddng trdng viic dinh gii, khai thac quyin 
tic gii ma minh n i m gitt, khdng chi bang hoat ddng khai thic trtte tiip 
ma thdng qua eic thda thuin chuyin giad quyin. Bin canh dd, dinh gii 
quyin tie gii la v in d i m i cic cd quan xet x i qttan t im khi gidi qnyi't 
nhting vu viic cd y iu ciu bdi thttdng thiit hai dd xim pham quyin tic 
gid. Xic dinh chinh xae gii tri tic ph im li ed sd tinh mttc bdi thudng 
thiit hai. 

Tdm lai, cie d}c trUng c i i qttyin tic gii dnh httdng d in hoat ddng 
dinh gia ddi tudng nay. Ciing nhtt cic tii sin tri tui khic, quyin tic gia 
la tii sin vd hinh n i n viic dinh gii tii sin tri tu i va xic dinh nhttng tdn 
thit v i gii tri ddi vdi b in th in tai san dd ludn l i nhttng edng viic phile 
tip vi mang'tinh gid dinh cao.' Kh, t i in hanh dinh gii quyin tic gia 
cing c'in lua chon nhttng phttOng phip phtt hop vi hiitt qui. 
2. Cac phuong phap dinh gia quyin tac gia 

Cd nhiiu phuong phip khic nhau d i dinh gii quyin SHTT vd, tU 
cich mdt loai tii san vd hinh. Trong dd, hai tiiu chi ehu yi'u d i lia chdn 
phUdng phip phu hdp la muc u i u dinh gii v i Idai fai sin. Ba phudng 
phip chi'nh dttdc s i dung d i dmh gii quyin tic gid li phttdng phap chi 
phi, phttOng phap thi trttdng vi phttdng phip thu nhip. Mic du phap 
luit SHTT khdng neu ra cu th i cie phttdng phip dinh g,a nhttng da 
cd quy dinh th i h i in ndi dnng nay. Cu thi , gii tri cia quyin S H T i 
dUdc xie dinh theo mdt hoJc cic cin ett: gii chuyin nhttOng qnyin sO 
hou hoJc gii chuyin giao quyin s i dung; gii tri gdp vdn k,nh doanh 
bing quyin SHTT; gii tri qnyin SHTT trong tdng sd tai san cua doanh 

Dinh Thi Mai Phudng, tldd, tr. 241, 
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nghifep; gia tri ddu tfl cho vifec tao ra va phat trifen dd'i tflgng quy ^i 
gbm cac chi phi dfep thi, nghifen cflu, qudng cao, lao dbng, thflfe va ca 
chi phi khac (khodn 2 Difeu 17 Nghi dinh sd 105/2006/ND-CP). 
2.1. Phuang phdp chi phi , -

Bang phflong phap chi phi, ddi tflbng se dflgc dinh gia diia tren c 
phi phat sinh trong qua trinh tao dflng, phat trien tai san tn tufe, bao g 
chi phi tdi san xudt va chi phi thay the. Cb s6 eda phflbng phap nay a 
xac dinh gia thanh toan bb cua db'i tflgng. Yfeu c^u dfe thflc hifen thanh 
cbng phflbng phap chi phi la cic thbng tin, dfl hfeu vfe boat dbng nghien 
cflu, dau tfl va chi phi phai ddy du, minh bach. 

Chang ban, dfe t?o ra mdt tac phdm, tdc gia, chd sd hflu quyen^tdc 
gia da mdt mOt Iflpng thdi gian, cbng sdc, v^t chat nhdt dinh. Nhflng 
khodn nay dfldc tinh toan, quy ddi thanh gia tri v^t chdt (co the tinh 
bang tifen) va khoan vat chat nay dugc hifeu la chi phi ma chd thfe quyen 
da bo ra dfe cd dflgc quyfen tac gia. Vi du, cbng ty A ky hdp dbng thufe 
nhae si B sdng tac mbt bai hdt. Gid tri hdp dbng nay la 1.000.000 dbng. 
Nhfl vay CO thfe xac dinh chi phi de tao ra tdc pham nay la 1.000.000 
dbng. Gia sd cbng ty A va bng B dfen hanh ding ky quyfen tac gia dfe 
duoc cdp Giay chflng nhan quyfen tac gid cho tac phdm nay mdt 100.000 
dbng thi sd tifen nay cd dfldc cbng vao "chi phi" tao ra tac phdm khbng? 
R b rang ldc nay nfe'u khbng thflc hifen thu tuc dang ky thi quyfen tac gia 
van dfldc bdo hb theo ddng quy dinh phap ludt. Tuy nhifen, khi dflpc 
cdp Gidy chdng nhan dang ky quyfen tdc gia, gia tri tac phdm cd thfe tang 
thfem va hodn toan hbp ly khi xac dinh gia tri tinh theo phflbng phap chi 
phi la 1.100.000 dbng. 

Khoan chi phi nfeu trfen la d^ing chi phi sang tao - chi phi bo ra ban 
dau dfe tao nfen tac phdm. Bfen canh chi phi sang tao con c6 chi phi tai 
tao. Chi phi tdi tao la chi phi hifen hanh dfe xay dflng, sdn xudt hay chfe 
tao tai san thay thfe gidng nguyfen mau vdi tai san c'an tham dinh gia, bao 
gbm ca nhflng difem da ldi thbi, lac hau cua tai san can thdm dinh gia. 
Trong hnh vflc quyfen tac gia, chi phi sang tao dugc sd dung phd bife'n 
hon chi phi tai tao.' Mbt trong nhflng dje trflng cua quyfen tac gia la bao 
hb hinh thdc va tbn trgng tinh nguyen gdc efla tac pham. Viec tai tao 
thay thfe san phdm gibng nguyfen mdu khbng cd gia tri. Do v^y, chi phi 
tai tao khbng dflgc dfe cap nhifeu trong linh vflc nay. 

PhflOng phdp chi phi cung cap fldc tinh gid tri san (tdi thifeu) eda 
bdn quyen.' Day eung la difem ban chfe cua phfldng phap nay. Mbt s6 

' Doan Van Tnicing, Tuy^n lap phuong phdp thdm dinh gid tri cdc loai tdi sdn v6 hinb, quyhi SHTT 
dinh gid cing ngh^ vd gid chuyin giao bin trong cdc cdng ty da qudcgia, Nxb. Klioa hoc vi Vi, u 
2011, tr 177 ^^Kjthu^t, 

* Doan van Tnicmg, tldd, tr 177. 



l o^ hlnh tic pham, die bi i t li cic t ic phim vin hoe, nghi thuit cd gii 
tri rit khic nhau phu thttdc c h i y iu vao thi trudng, thi hii'n. Cd th i mdt 
bai thd gdm bdn cau duoc sing t ic trong vdng vai tiing ddng hd nhung 
lai dttOc danh gii eao v i dinh gii gii tri tdt. NgUdc lai, mdt sd tic ph im 
mac d i dttoc ditt ttt cdng phu v i su sing tao, thdi gian va cd sd vit chi't 
nhung lai khdng thu h i t duoe kh in gii (tai thdi di im dd) dan din dinh 
gii gia tri thap. Cic t ic ph im tranh c ia mot sd hda si ndi tiing ettng eho 
thiy gii tri b i c tranh khdng nam d chi phi eho chit hen, man ve... ma 
phu thudc v io r i t nhi iu y iu td. Do dd, theo tic gii, phuong phip chi 
phi ndn duoc s i dung cho nhttng dang tic phim ft chiu su inh hudng 
vi mJt vin hda, thi hiin.. . nhtt cic tie phim khoa hoc. 
2.2. Phuong phdp thi trucing 

Phuong phip thi trttdng l i phttdng phap dinh gii dua vao viic b in 
thtt ba san sang nh in chnyin giao qnyin SHTT (dttdi hinh th ic chuyin 
nhuong hoac chnyin quyin s i dung). Ngoai ra, phudng phap niy cQng 
cd thi thuc h i in dtli t r in viic phin tich gia cia cic tii sdn tn' tni tttdng 
tii di giio dich th inh cdng gin vdi thdi di im dinh gia. Ki t qui eia 
phudng phip thi trudng la dtta ra gii thi trudng eia tii sin. Theo khoin 
4 Diiu 4 Luit Gi i n i m 2012 thi gii thi trttdng l i gii hang hda, dich vn 
hinh thinh do cic nhin td chi phd'i v i van ddng cia thi trUdng quyi't 
dinh tai mdt thdi diim, dia di im nhi t dinh. 

Diy li phudng phip phd bi in vi tttdng ddi hi iu qua, giup xie dinh 
duoc m i e g^n nhat vdi gii tn thtic stt c ia quyin tic gii tai thdi diim 
dinh gii. Cic loai hinh tie pham dttOc bdo hd diu cd thi chuyin giao 
quyin, do dd phttdng phap n iy cd th i ap dung ehung cho tic phim bit 
ky. Tuy nhien, phii Ittu y r ing quyin tie gia li ddi tttdng bio hd hinh 
thic, khdng phu thudc vid ndi dung n in rit khd d i xac dinh din la 
"tie pham tttdng ttt" d i tham khio gia chuyin giao trong trUdng hop 
dd'i tttdng duoe dinh gii chua tttng dttdc chuyin giao cho c h i thi nao. 
Nhttng y iu td nhtt nhan thin c ia tic gii, mttc dd quing b i tie pham, 
xu hudng ddn nhin c i a ngidi tiiu d ing . . . d iu la cic yitt td mang n'nh 
triiu tttdng va khdng cd khudn miu d i xic dinh. Do vay viec dinh gii 
theo phttdng phip nay cflng mang tinh chi't tttdng dd'i, n in dttdc ip 
dung trong trttdng hop tie p h i m di tttng dttdc chuyin giad trUde dd. 

Ddi tttdng c i a phttdng phip thi trttdng li xic dinh gii chnyin giao 
ddi tuong qnyin SHTT. Khodn ti in nay cd y nghia nhtt sd tiin bd ra d i 
"mua" hay " thu i " quyin tie gii trong mdt khoing thdi gian nhit dinh 
theo thda thuin. Gii chuyin giao qnyin s i dung quyin tic gia l ie niy 
dtldc tinh trin co sd gid dinh tdn tai thda thuan chuyin giao quyin s i 
dung ddi tudng dd theo hop ddng stt dung trdng pham vi t idng ing. 
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Gid chuyfen giao quyfen sd dyng ddi tfldng SHTT cflng la nibt tro^^ 
cdc can cd dfe xac dinh mdc bbi thfldng thifet h$i gay ra bdi hanh ^^/^ 
pham - la mbt trong nhflng y nghia cua boat dbng dinh gid. Cu th , ^ 
chuyfen giao quyfen sd dung dflpc xac dinh theo mbt trong cac each. { ) 
la khoan tifen phdi tra nfeu ngflbi c6 quyen va ngfldi xam pham tfl 
thda thuan, ky kfet hop dbng chuyfen giao quyfen sd dyng; (2) gia chuy n 
giao quyfen sd dung gia dinh dfldc xac dinh theo phflbng phdp xac dm 
sd tifen ma bfen cb quyfen (nguyfen ddn) va bfen dfldc chuyfen giao (b; ddn) 
ed thfe da thda thuan vao thdi difem xay ra hanh vi xam pham; (3) dfla 
trfen gia chuyfen giao quyfen sd dung dflpc dp dung trong hnh viJc tflOng 
flng dflpc nfeu trong cac thbng lfe chuyfen giao quyfen sd dflng trfldc do. 
Thflc tfe', gia chuyen giao cd thfe dflpc n'nh trfen gid md cac bfen thoa 
thuan thbng thfldng trfen thi trUdng bang mbt ty lfe phan tram nha't dinh 
trfen doanh thu ban san phdm dd.^ 

Hien nay, phubng phdp nay d\i0c Tba an dp dung kha phd bie'n khi 
giai quyfet cic tranh chdp vfe quyen tac gid cd hfen quan dfe'n yfeu cdu bbi 
thfldng thifet hai. Mbt trong nhflng thifet h^i do xam pham quyfen tdc gia 
la ton that vfe tdi sdn. Thbng tu Hen tich sb 0 2 / 2 0 0 8 / T T L T - T A N D T C -
VKSNDTC-BVHTT&DL-BKH&CN-BTP quy dinh: "khi ngubi bi 
thiit hffi yiu cdu bbi thubng v'6 tdn thdt v'i tdi sdn, M phdi niu ro gid tri tinh 
dupc thdnh ti'in aia ddi tuong quy'in sd hUu tri tui tcii thbi didm bi xdm pham 
vd cdn cti xde dinh gid trf tinh dupc thdnh ti'in ctia ddi tubng quy'in sd hau tri tui 
do". Phfldng phap thi trfldng giflp dinh gid quyfen tac gia g^n vdi gia tri 
thflc tfe" tai thbi difem dinh gid so vdi phflong phap chi phi. 
2.3. Phucfng phdp thu nhdp 

Bdng phfldng phdp nay, tai san SHTT sfe dflpc dinh gia dfla vao 
ngubn thu nhap fldc tinh ma chd the quyfen SHTT co thfe nhan dflpc 
trong thbi gian cd hifeu Iflc eda quyen SHTT (thubc pham vi bao hb). 
PhflOng phap nay tgp tmng vao vifec danh gia kha nang sinh loi eda cic 
ddi tupng quyen SHTT. Thu nhap ban quyen dflOc dfl tinh trfen Udc 
tinh tudi thg hflu ich con lai eua dbng thu nhap.'" Trong khoang thbi 
gian cb khd nang khai thae quyen tdc gia, hfeu rdng chd sd hflu quyen cb 
thfe thu dugc gia tri tai sdn tflOng flng bao nhifeu; tbng s6 thu nhdp nav 
tUPng dfldng gid tri quyfen tai san cua quyfen tae gia dd. Day Ta hinh thflc 
dinh gid mang tinh chdt gian tife'p. Kho khan eda phfldng phap nay la 
ddnh gid chinh xac nhflng thu nhap trong tflbng lai. Bdi le vao thbi diem 
hifen tai, sd hflu quyfen tac gia ed thfe dem lai cho chd sb hflu khoan thu 
nh^p A nhflng chi vai tuan hoac tham chi la vai ngay sau mflc thu nhan 

Russell L Parr and Gordon V. Smith, Intellectual Propeny - Valuation, exploitation and „.f 
damages, John Wiley and Sons, Inc, 2010, tr 203. '"J^'igemeni 
Doan Van TrUbng, lldd, tr, 179. 
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cd th i b i in ddi nhanh chdng theo xu httdng eia thi trttdng khd ning 
canh n-anh c ia ddi tttdng. Ndi each khic, phttdng phip nay hiiu qud 
trong trttdng hop k i t qua danh gia dat duoe tiiu chi dtt b io cao 

Day la phuong phip dttdc stt dung phd biin h in quan d in cic phin 
Q'ch VI pham va tdn that niong tu" - vin de xic dinh thiit hai ettng nhtt 
m ic bdi thttdng. Trong sd cic thiit hji vit chit dttdc bdi thttdng do 
xim pham quyin tic gid cd nhdm thiit hji li mttc gidm si t v i thu nhip, 
ldi nhttln. Q n y i n t ie gii trudc h i t ettng li mdt loai quyin tii san mang 
Iji thu nhip, loi nhu ln cho c h i sd httu n in diy la khodn tiin thi hiin 
rd gii tri khai thic c ia quyin tic gia. Quyin tic gii khdng chi tdn tai 
vdi gii tri nguyin gdc ma d khia canh tich cile nd edn dudc khai thic, 
s i dting d i gia t ing ldi ich. Diy la loi ich ding l i ehu sd httu quyin da 
nhin dudc. D o dd, vi ic mat hay giim loi Ich ttt khd ning s i dung cia 
tai sdn cflng la mdt loai thiit hai do hinh vi xim pham giy ra.'^ 

Qua phin tfch trin, tic gii cho rang, khi tiin hinh dinh gii bit ky 
doi tiOng gi cung c'in xem xet nhttng die trung cia ddi tttdng dd di 
lia chon phttdng ph ip thich hdp. B in eanh dd, nhttng yiu td nh i : muc 
dich eia viic dinh gii, ngudn ttt h iu sin ed vi ddi tttdng cung la cd sd 
quyit dinh phttdng phip hiitt qttd. Ngdii cic phudng phap dttdc di cap, 
dinh gii quyin tic gii cd th i t i in hanh bang nhiiu phttdng phap khae. 
Thuc t i h i in nay khi ip dung cic phttdng phip dinh gii khdng cd quy 
dinh vi thtt ttt Uu ti in trong ip dung cic phuong phip nay. Di iu nay 
cflng khi phtt hop vi trong tttng trudng hdp cu thi ngudn ttt h iu sin c6 
de tiin hanh dinh gii la khic nhau. Trong linh vtte bdi thttdng thiit hai 
do xim pham qnyin tie gii, khi nguyin ddn ching minh thiit ha, tii 
yen cau bdi thttdng ed th i n in rd cin ctX xic dinh thiit hai trong dd lia 
chon phttdng phip dinh gii ed ldi nhit cho minh. Do dd, viic s i dung 
phudng phip dinh gii nao can Utt tiin b io vi loi ich e i i b in cd quyin. 
Trong trudng hop cd th i dinh gii bing nhiiu phttdng phap khic nhau 
ma kit qui mdi phttdng phip la khic nhan, gii tri cudi ettng n in dttdc 
tinh la gii tri trung binh e ia cic ph idng phip nay. Diiu nay hoan toan 
di hiiu vi quyin t ic gii l i dfii tuong trttu tttdng n in viic dinh gii trong 
mdt sd trttdng hdp ming Q'nh chi't tttdng ddi. 

3. Cac budc dinh gia quyin tac gia 
Dinh gii qnyin tie gii l i m i t vi'n d i ddi hdi tnnh dd chuyin mdn 

d ca hai Unh vflc: phip luit va kinh t i . "Vi cd ban, boat ddng dinh gii 
quyin tic gia dttdc thuc hi in qna cic b ide : 

" Doan Van Tmdng, tiiti. cr, 179. 
" U Tnfc Tii, "GiS qnyft ra sao « i vdi ylu cau bbi thilOng tin* hai v4 lOi icli gin litn v6i vifc siJ 

dnng kliai tUc til san trong vn an hlni iij", Tjf tW Ton an tiliin din. sd 19. nani 2013, tr. 20-21. 
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Budc 1: Chudn bi 
- Xac dinh ddi tuang cdn dinh gid , . , 
Ddi tUdng quyfen tac gid la tac phdm nhflng khbng phai ^f 

phdm dfeu dflOc bao hb quyfen SHTT. Ddi tflpng cdn dinh gid "9^^^^ 
dng cdc quy dinh tai khoan 1 Difeu 3, Difeu 14, khoan 1 Difeu 8 ^^Jj '^J ' l 
thubc cic tnibng hpp tai Difeu 15 Luat SHTT nam 2005 i'^^^T^'^^ 
sung nam 2009, 2019). Tac pham la san phdm sdng tao trong Iiidi vflc 
van hgc, nghfe thuat va khoa hgc thfe hifen b^ing bdt ky phflPng dfen hay 
hinh thdc nao. D6i tfldng bao hb quyfen tac gia cung bao gbm cac tac 
pham phai sinh." 

- Xde dinh myc di'ch dinh gid, thbi diim xde dinh gid tri 
Dinh gia quyfen tac gid cd thfe phflc vy cho nhifefl muc dich khac 

nhau. Mflc dieh cua vifec dinh gia la mbt trong nhflng c6 sd dfe lfla chon 
phflOng phdp dinh gia tflOng dng. Trong qua trinh tao lap quyfen tac gia, 
xac dinh gia tri tdc phdm c6 thfe la cd sd dfe tinh mdc nhudn bdt, thd lao 
cho tdc gia. Khi tdc phdm dflpc dfla vao khai thac, dinh gid quyfen tdc gia 
nham xac dinh gia chuyfen giao quyfen, gid tri gdp vdn kinh doanh hoac 
don thuan dinh gia dfe xac dinh tdng tai san hifen cd. Lifen quan dfen boat 
dbng bdo vfe quyfen, dinh gia quyfen tac gia la cb sd dfe xde dinh thi&t hai 
gay ra bbi hanh vi xdm pham. Bugc bbi thfldng thifet hai la mbt trong 
nhflng chfe tai dan sfl quan trgng ma da ph'fln chd thfe quyfen hfldng dfen 
khi khdi kien tai Toa an. Can cd phat sinh trach nhifem bbi thfldng va 
can cfl xac dinh mdc thifet h^i dfeu dfla trfen cac tdn thdt vfe quyfen tac 
gia ma chu thfe quyfen gdnh chiu. Ddi vdi chfe tai hanh chinh va hinh sfl, 
trach nhifem phdp ly va bifen phdp chfe tai ap dung trong tdng trfldng hpp 
cd can nhae dfe'n khbi Iflpng sdn phdm vi phjm. Danh gia van dfe nay 
cflng dfla trfen ho^t dbng dinh gid. 

Thbi difem xac dinh gid tri cd y nghia vb cung quan trgng ddi vdi 
vifec dinh gia. 

- Lua chgn cdch tidp cdn vd phuong phdp dinh gid thich hop 
Budc 2: Thu thdp thdng tin 
- Tifen hanh difeu tra, khao sat, thu thap thbng tin theo phfldng 

phdp dinh gia dflpc cho la phu hop nhdt da xac dinh b trfen. Thu thap 
thbng tin Id bflbc rdt quan trgng vi thbng tin thu thap dflpc cang 
nhifeu, cang day dd thi kha nang danh gid, dinh gia chinh xac quyfen 
tdc gid se tang Ifen. 

" Tacphamphaisinhla tic ph^m do mOthoScnhiSu nguai cting lao d<ing sing tgo tren n ' 
hoJc nhiSu cic pham khac da tbn tai - dUQc gpi la tac pham goc, trong cac linh vV-Qv^h^^^ 
ngh? chujt, khoa hpc va diiijc thd hiijn dudi niijt hinh thtic vSt chft nhJt djnh Tac phSm u' 
sinh bao g&m- cac ph^m djch tii ngOn nga nay sang ng6n ngO khac, tac phin phone bir . - if, 
chuydn th^, bien soan. chii giai, tuydn ch^n. ^ ^' ^^^'^^' 
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- Nhttng thdng tin, dtt h iu thtt thip ed th i la: thdng tin v i giao djch 
chuyin giao quyin t ie gia t r in thi trudng (nhim xie dinh gii chuyin 
giao tuong ttng), ehi phi da bd ra d i sing tao va hoin thiin tic phim, 
thu nhip ttt vi ic ip dung cic k i t qui nghiin ettu khoa hoe vi phit triin 
cdng nghi, thi hi iu, xu hudng va mttc do yiu thich eia ngudi tiiu dttng 
ddi vdi ddi tttdng dang dttoe dinh gii . . , 

Khi thu thip thdng tin v i ddi tttdng, ettng c'in c h i f d in triin vong 
cia n in kinh t i , van hoi , xa hdi va xn httdng phat triin h in quan din 
quyin tic gia, thjm chi la cac y iu td v i chinh tn, chinh sich cia Ding 
va Nha nudc. . . Trong hnh v i e quyin tic gii, cic y iu td vi d?o dttc, 
vin hda cflng inh httdng ri t ldn d in gii tn tic phim. Do dd, qui tnnh 
thu thip thdng tin cin chu y d in cie y iu td vi nhin thin, eu thi la danh 
tiing, uy tin c i a t ic gia. 

Ngdii ra, mdt sd tii h i u ri t ed gii tri trong viic dinh gii quyin tic 
gia nhtt cie qttyit dinh c ia cO quan ed tham quyin hin quan din tai sin 
tri tui can tham dinh; stt tdn tai cua cic ddi mdng quy'in h in quan din 
quyin tic gia (niu ed); cic kit qtta thdng k i v i tudi thp eia nhttng ddi 
tttdng cung loai va cac y iu td khic h in quan d in viic ttdc tinh tudi ddi 
kinh t i cdn lai c ia quyin tic gia. Ngoai ra, trong trttdng hop dinh gii 
nhim muc dich d iu ttt, gdp vd'n, edng tie danh gii cic r i i ro cd thi xay 
ra trong tttdng lai ettng c'in dttdc xem xet din bdi dan ttt trong hnh vttc 
quyin tie gii an ehia nhi iu r i i ro. 

Bu^c 3: Xii ly thdng tin 
- Phin tich, x i ly cic thdng tin, dtt h iu di tim duOe d trin. 
- X.ic dinh gii tri quyin tic gia tai thdi diim yiu c'iu theo phttOng 

phip dttdc lua chpn. 
Kit qna c ia qtti trinh nay l i con sd biiu thi gii tri chinh xic hoic 

idc IttOng gin nhi t gii tri quyin tie gia dd, phue vu chd mue dieh cia 
hoat ddng dinh gii d i ra ban din. So vdi tai sin httu hinh, dinh gii 
quyin tic gii cd th i khdng phin inh mdt cich chinh xic hoan toin gii 
tri cia ddi tttdng bdi tinh chit vd hinh, trttu tttdng. Do dd khdng loai 
titt viic ki t hpp nhiin p h i d n g phip dinh gii trong tttng bttdc trin d i 
dia ra eon sd phtt hop nhat. 

4. Thuc trang dinh gia quyin tac gia trong cac tranh chip v i 
quyta SHTT tai 'Viit N a m 

Phap lttit SHTT khdng cd quy dinh dde lip v i dinh gii quyin tie 
gii lan cic ddi tttdng quyin sd httu cdng nghiip. Quy dinh vi dinh gii 
quyin SHTT n i m rii ric trong Luit Gii n im 2012 vi cic van bin phip 
lujt cia Bd Ti i chinh nhtt: Chttin mttc k i toin sd 04 dttdc ban hanh 
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kem theo Quyi t dinh sd 149/2001/QD-BTC ngay 31/12/2001, Thing 
ttt sd 146/2007/TT-BTC ngiy 06/12/2007, Thdng ni s6 203/200V/ 
T T - B T C n ^ y 20/10/2009, Thdng tu sd 45/2013/TT-BTC ngay 
25/4/2013. Phap luit SHTT cho cic b in tham gia ttt thda thujn an 
dinh ma khdng cd bit ky dinh hudng nao.» Viic dinh gia quyin '^'^^^ 
th i hi in qua vin d i giai quyit tranh chap h in quan d in bdi thttdng thiit 
hai trong mdt sd tranh chip cu thi . i j - u 

Tranh chip thtt nhit:'> Phuong phip ehinh duoc s i dung di dinh 
gia la phudng phap thi tnidng, mjc du trong ndi dung ban in khdng 
ndi rd vin d i niy. Gia ehuyin giao dttdc tinh t r in cd sd gia dinh 
qnyin tic gia dttpc chuyin giao theo hop ddng trong pham vi tUOng 
ttng vdi hanh vi x im pham da t h i c hi in. Stt eh inh l ich gia gitta hai 
thdi di im chinh la tdn thit v i tii sin - gii tn qnyin tic gii. Ban d'in, 
Cdng ty Anh Vttdng (nguyin ddn) y iu c'iu bdi thttdng tdn that v i tai 
sin la sd ti in mna bin quyin bd phim la 39.000 USD, t idng d i d n g 
sd ti in 742.560.000 ddng. Nguyin don lay cO sd day la sd ti in minh 
phii thanh toan eho cdng ty Sanyang d i mua bd phim nay. Tuy nhi in , 
Tda an khdng chip nhin bdi thttdng sd d i n n iy vi chd r ing nguyin 
ddn khdng c6 d i can ett chttng minh. Cu th i , Tda i n da stt dung "giii 
phip thay th i " - bing gii ehuyin giao ma bi dOn nhan quyin t ie gia 
ttt mdt edng ty khie: "ndn Idy gid chuyin giao quyin sti dtitng bd phim nay 
trong trudng hop h6 phim tiuoc cdng ty Xudt nhdp khiiu phdt hdnh phim Viit 
Nam chuyin giao cho c6ng ty Phuong Tiing la i35.000.000 ddng theo hop 
ddng dd kf kit thtfc hiin giua hai hin". Theo t ic gia, vi ic i p dung thay thi ' 
tttdng t i trong t r idng hdp niy l i ch ia hpp ly vi Cdng ty Xnat nhJp 
khau phat h inh phim Viit Nam khdng nam gitt b in quyin phi t sdng 
bd phim, ddng thdi pham vi va ddi tttdng chnyin giao quyin l i khic 
nhau. D i i m b klioan 1 Di iu 205 Luit S H T T n i m 2005 (sia ddi, bd 
sung nam 2009, 2019) dtta ra can ett x ie dinh mttc bdi thudng la "gid 
chuyin giao quyin sit dvng dii tuong SHTT vii gid dinh di dan duac nguyin 
don chuyin giao quyin sii dung" chtt khdng phai n h i n quyin ttt mdt ehu 
th i khic. Tuy nhiin, cd l i trong trudng hop niy Tda i n khdng cd cd 
sd n io khic l im can ett xae dinh thiit hai n i n diy la giii phap cd t h i 
dttpc chap nhin, mic du cich giai quyit nay di xa hdn so vdi quy dinh 
c ia Luit. Yi'u td con ngudi trong cic ph in quyit nhtt viy dudng nhtt 
ddng vai trd qnyit dinh." Diy chinh l i mdt trong nhflng khd khin khi 

'' Nguyen Thanli Tirng, "M$t i6 bat c|p, han ch£ nay sinh trong viec thyc hiSn hop dong chu ,* 
giao quyfen sit dyng nhan hifeu tai Vi^t Nam", Tup thi Toa dtt nhin din, s6 21 nam 2t ' "^ " 

'5 Banan ' " - . . . . — .". . . - -

1' Dinh Thi IMai Phuong, liiij, tr. 241. 
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xic dinh tdn th i t va dinh gia tai sin tri tn i ndi chung. 
Tranh chip t h i hai: Trong Bin in sd 1549/2010/KDTM-ST ngiy 

27/9/2010 c i a Tda in nh in din TP. Hd Chi Minh, dng Trpng kiin 
dng Dang v i hanh vi x i m pham quyin tic gia dd'i vdi hai ea khic dp 
dng Trpng sing tic. Cu thi , dng Ding da s i dung hai ea kh ic nay mi 
khdng xin phep, khdng tra t i in chp dng Trpng ddng thdi t i y sia chtta 
ldi bai hit, t i n bi i h i t Tam anh httdng d in uy tin, danh tiing cia nguyin 
ddn. Ong Trpng dua ra y iu c'au bdi thttdng thiit hji vat chit 05 triiu 
ddng ddi vdi h inh vi stt dung tie phim ma khdng xin phep, khdng tri 
tiin. Tda in da chip nh in y iu c'iu niy vdi lip lujn: "Xit ddy la khodn 
thu nhdp ma ngiicti bt thiit hai thu duoc tit viic chuyin giao quyin sU dung dii 
tuong quyin SHTT'. Khoan tiin n'ay can cti vio gii ehuyin giao mOt bai 
hit theo hop ddng c i a dng Trdng vdi mdt e h i th i khie. Trong tr idng 
hdp niy, phudng phip thi trttdng da dttpc s i dung d i dinh gii quyin tic 
gii va xic dinh m i e bdi th idng thiit hai m i bi ddn phii chiu vi hanh vi 
xim pham cia minh. 

Qua phin n'ch tr in, tie gia eho rang, mac du khdng tnic tiip di cap 
nhing ly thuyit ve cae phttdng phip dinh gii dttpc vin dung trong giii 
quyi't trinh chip v i quyin tic gii tai Tda in. T i t nhiin viic ap dung 
trin thuc t i khdng th i dat dttdc cic "diitt ki in ly tttdng" nhtt gde dd 
ly luin dat ra, ddi hdi cd quan thuc thi ed stt van dung hnh hoat trong 
ting tinh hudng eu t h i bdi cic vu viic v i SHTT khdng cd mdt khudn 
miu cu th i nad." Theo tie gia, trong trUdng hop dinh gii quyin tic gia 
di xic dinh mttc bdi th idng thiit hai nhu nhttng vu viic trin can theo 
hudng dinh gii cd ldi cho c h i thi quyin tic gii. Tic gi i / eh i sd httu 
quyin tic gia da bd ra cdng sic lao ddng, sing tao di tao ra tic pham nin 
Nha nude c'in bao hd tuyit dd'i qttyin cia nhflng ch i thi niy. Diy cung 
li mdt trong nhung ddng Itte d i hp tiip tuc nghiin citt tao ra nhttng 
sin phim sing tao mdi, ddng gdp vao stt phit triin khoa hpc, edng nghi 
chung etta nhan loai. Sd Ittpng h inh vi x im pham qnyin tic gii diin 
ta phd biin d Viit Nam ettng chp thiy eic eh i tii hiin tai chua d i kha 
nang tin de, phdng ngtta. Viic dinh gia quyin tic gii theo hudng bio vi 
quy'in va ldi i'ch hpp phip c ia chu sd httu la hoin toan phu hdp. 

Dinh gia quy'in t ic gia ed vai trd vd cung quan trpng trpng viic 
khai thic tic phim, chuyin giap quyin tic gii v i trong giai quyit cac 
ttanh chip v i ddi tupng nay, die biit li vi'n d i bdi thudng thiit hai. 
Quy'in SHTT ndi chung hay quyin tic gia ndi riing diu ed the tham 
gia cie giio dich d in sfl nhtt gdp vdn dau ttt, trd thanh fai sin bap dam... 

Intdkctnol P,op«,, Lato (Seventh Edition). Nxb Oxford Um,«.ity. Holyoak and Torremans, 



TAP CHi KHOA HOC PHAP L V vtf Ĵ  IWAT̂ J 

mac dil nhang ho?t dOng nay chna thuc sî  phd bifen t^i Vifet Nam c^ 

th6ng 
vi nhang khd khan trong van dfe dinh gia. Trfen cO sd thMc tr?ng c 

quyfen tac gia trong cac tranh ch^p nfeu trfen, cin thifet phai co sij 

nhat giaa B6 Tai chinh, B6 Kfe' hoach va D^u ta, B6 Khoa hocp ^^^^ 

nghfe trong vin dfe ban hanh van b in quy pham phap luat.'* Clio 

nay, quyfen tac gia vdi ta each la ddi tadng cua giao dich dSn sti c 

thac su phat trifen, chang han cac bifen phap bao dam hoac gop v6n Da g 

quyfen tac gia hau nhu it xua't hifen tai Vifet Nam. Dinh gia quyfen tac ^ a 

hifeu qua vaa la cd sd dfe giai quyfet cac tranh ch^p vfe ddi tadng nay, vaa 

la ddng lac dfe cac bfen ti'ch c^c thifet lap cac giao djch ddi vdi quySn tac 

g;ia nha mdt tai san thdng thUdng. • 
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