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Tom tat: 
Doc t}uySn so huu tri tue cho phep chu so huu dugc quyet djnh 
chuydn giao hay khong chuySn giao quyen so hiru h:i tue cho chu the 
khac Tuy nhien, trong mot s6 trutmg hpp cu the, ca quan iiha nuoc 
CO th5m quy^n se bit buoc chu so hiiii phai chuyen giao neu chirng 
minh dugc quySn so hCru tri tue do la dieu kien thiet yeu. Nguyen tac 
do dugc xay dimg dira tren Hpc thuyet dieu kien thiet yeu. 

Abstract 
The exclusive of intellectual property rights allows the owner to 
decide whether or not to tranfer his intellectual property rights 
to the others. However, in specific cases, the goveronmental 
authorities shall oblige the owner to tranfer the the intellectual 
property right in case it is demonstrated to be essential facility. 
This principle is based on The Essential Facilities Doctrine. The 
genneral ideas of The Essential Facilities Doctrine refer to the 
requirement that ower of essential conditions which be considered 
the irreplaceable "facilities" to enter the market for a business or 
manufacture activity, are obligated to share those conditions which 
"reasonable" prices for another competitors inn the related market. 
This article shall review aspects raleted to The Essential Facilities 
Doctrine for oblige to tranfer the intellectual property rights in 
accordance with competiUon law 

1. D^t van de 
Hpc thuyet dieu kien (co sd) thiet yeu 

dugc phat trien dua tren Ly thuyet don bay 
nhung vdi phan tich vao ddi tugng cu the'. 
Theo do, viec mdt doanh nghiep cd siic manh 

thi trudng khi sd hiru mdt dieu kien thiet yeu 
nhu CO sd vat chat hay cac quyen sd huu tri 
tue (SHTT) nhu la tidn de de gia nh^p thi 
trudng se cd khuynh huong ngan can cac ddi 
thii canh tranh gia nhap thi trucoig biing each 
khdng cho chuyen giao hay tiep can chiing 

Sally Van Siclen (1996), The Essential Facilities Concept. 
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vai muc dich md rpng siic manh thi trudng d 
cac thi truong lien quan khac. Theo ly thuyet 
nay, trong mgt sd truong hgp, phap luat se 
bupe cac doanh nghiep sd huu didu kien 
thiet yeu do phai cung cap quyen tiep can 
tdi dieu kien thiet yeu dd vdfi mdt cai gia hgp 
ly nham loai bd su dpc quyen cd the gay hai 
den canh tranh cua chii sd hiiu. Hgc thuydt 
nay da dugc dua vao luat cua Hoa Ky, Lien 
minh Chau Au, Canada, Australia nhu la 
mdt bien phap chdng su md rdng ddc quydn 
vai nhung yeu cau vd nghTa vu chiing minh 
khac nhau. Ddng thdi, do cun^ chinh la ca 
sd de budc cac chu sd huu quyen SHTT bat 
budc phai chuyen giao cac quydn SHTT khi 
cd can cii chiing minh rang quyen SHTT dd 
la didu kien thiet yeu de dara bao su phat 
trien kinh te qudc gia va vi lgi ich xa hdi, 
cpng ddng. 

Hpc thuyet dieu kien thiet yeu 
essential facilities doctrine (EFD) dugc dat 
ra dd de cap den trudng hgp yeu cau cac chii 
sd hiru cac didu kien, co sd thiet yeu ,̂ c§n 
thidt dugc xem la "tien de" de gia nhap thj 
truang ddi vdi mpt hoat dgng san xuat kinh 
doanh phdi chia se cdc dieu kien, ca sd dd 
vdi gid "hap ly " cho cac doi thu canh tranh 
khac trong cung thi trudng lien quan. Phin 
Idn cac didu kien dugc xem la "thiet yeu" 
thuong thugc ca so ha ting giao thdng, viln 
thdng va cac quydn SHTT dac biet. Vi du, 
trong thi trudng kinh doanh van tai duong 
s4t hoac kinh doanh cac boat dgng truydn 
thdng, truydn tai dien thi he thdng duong 
sit, he thdng cap quang va mang dien ludi 
se dugc xem la cac dieu kien thiet yeu de 
thuc hien boat ddng kinh doanh. Tuy nhien, 
vl tinh ch4t dac thu nen moi chu the khdng 

CO kha nang sd huu rieng cho minh cac dieu 
kien do. 
2. Dieu kien thiet yiu va tic dong cua no 
d6i vol mdi tru6iig canh tranh 

Hien nay, khi d̂  cap ddn Hgc thuydt 
didu kien thidt ydu, phap luat canh tranh cua 
cac qudc gia cd nhidu each tidp can hoac giai 
thich khac nhau. Tuy nhien, vd co ban, mgt 
didu kien dd dugc xem la didu kien thiet yeu 
phai thda man hai dac diem co ban: 

(1) cac doanh nghiep canh tranh phai 
dugc tidp can nd vi do la didu kien bit buoc, 
cin thidt, khdng thd thay thd cho boat dgng 
san xuit hoSc cung iing hang hda dich vu 
cua doanh nghiep. Do dd, ndu khdng the tiep 
can thi cac chu thd nay khdng cd kha nang 
gia nhap thi truong; 

(2) doanh nghiep khong cd kha nang 
ho^c khdng thd tu tao ra mdt each dd dang vi 
khdng hieu qua ve mat kinh td hoac qua khd 
khan de thuc hidn. 

Thdng thudng, chu sd htru dieu kien 
thiet yeu se la chii the tham gia tren ca hai 
thi truong: thi trudng dau ngudn (upstream 
market) vdi tu each la chu the cung cap cac 
didu kien kinh doanh ddng thdi tham gia vao 
thi trudng cudi ngudn (downstream market) 
vdi tu each la chu the cung cap dich vu, san 
pham true tiep cho khach hang. Ndi each 
khac, trong trudng hgp nay, hp vira la chu 
sd hiiu ciia dieu kien kinh doanh thiet yeu 
vua la doi thu canh tranh tren thi truoTig lien 
quan. Do vay, khdng loai trir hp se lam dung 
vi the cua minh de loai bd cac ddi thu canh 
tranh thdng qua viec tir chdi chia se cac didu 
kien thiet yeu nhu mpt rao can gia nhap thi 
trudng. Trong trucfng hgp nay, Hpc thuydt 
dieu kien thiet yeu dugc ap dung de dua ra 

Cac CO so (diSu kien) thi6t ySu la cac yeu to, CCT sd h? tSng quan trgng dupc xem la ca sa d^ thyc hi^n ho^t d^ng kinh 
doanh cung nhu phat triSn kinh tl quoc gia. Co the ke ra mot so y'bx td dirge xem la diSu kifn thiet yiu nhu: 

- Dirdng sat (dircmg ray, ga); 
- San bay (duong bang, djch vu xii ly mat dat) va h? thong dat v^ may bay ciia hang hiing khfing; 
- Mang ludi truyin din nhu h? th6ng dien va dudng ong din khi ddt; 

- Tram xe buyt. 
- Mgt sd quyen SHTT 
OECD (1996), The Essential Facilities Concept- OCDE/GD (96)113 p 72. 
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cac dieu kien, rang budc bit buoc chu sd hihi 
phai chuydn giao, chia se didu kien thidt ydu 
do cho cac chu the con lai tren thi trudng 
cung ling hang hoa, dich vu nhim loai bd 
viec chu sd him lam dung chiing dd tao dung 
vi the dpc quyen. 

Vi tinh chat dac thii do cho nen dd 
dam bao su phat trien kinh td, chii sd huu 
cac dieu kien do phai cd nghia vu "chia se" 
no cho cac doi thu canh tranh khac tren thi 
tnrdng theo mdt each tdi uu, dam bao Igi ich 
ciia xa hdi. Theo each tiep can dd thi Hpc 
thuyet dieu kien thiet yeu dugc xem nhu la 
mgt bien phap nham loai bd su dpc quyen 
gay hai den mdi trudng canh tranh ciia cac 
chu sd huTi. Va do cung chinh la ca sd nham 
dat ra cac quy dinh lien quan den yeu cau bat 
budc phai chuyen giao quyen SHTT trong 
mdi tuong quan voi phap luat canh tranh. 
3. Hoc thuyet dieu Iden thiet yeu va nghta 
vu chuySn giao quyen sff huu tri tue 

Lien quan den viec giai thich va ap 
dung Hgc thuyet didu kidn thiet yeu, hien 
nay cdn nhieu quan diem khac nhau. Khac 
vcfi tai san vat chat, viee xac quyen SHTT 
cd la dieu kien thiet yeu hay khdng nham dat 
ra nghia vu phai chuyen giao la didu khdng 
de dang ngay ca trong trudng hop khdng cd 
lua chpn thay the kha thi nao. Bdi le, theo 
thdi gian va su sang tao khdng ngimg cua 
con ngudi se cd nhirng phuang phap mdi 
ndi ten thay the ngay cho cac cdng nghe 
ma cd the tai mdt thdi diem cu the ducmg 
nhu la giai phap duy nhat cho mgt van de, 
Ben canh dd, quyet dinh chuyen giao hay 
khdng la mdt khia canh co ban, quan trpng 
cua chu sd hiiu dupe bao hd bdi phap luat 
ve SHTT. Vi vay, ben canh cac quan didm 
iing hd cung cd khong it quan diem phan 
ddi viec van dung Hgc thuyet dieu kien thiet 
yeu nham dat ra nghTa vu chuyen giao quyen 

SHTT. Tuy vay, hanh vi lam dung ld'i the 
ddc quydn ciia quydn SHTT thiet yeu,nhu 
mdt rao can khidn cac ddi thu khdng the gia 
nhap thi trudng la co the xay ra^ do dd hanh 
VI chuygn giao quydn SHTT, trong mpt so 
trudng hgp, phai dugc didu chmh bdi phap 
luat canh tranh. 

Tai Hoa Ky, Hpc thuydt dieu kien thiet 
ydu dugc phat tridn dua tren viec ly giai, ap 
dung cac quy dinh lien quan den chinh sach 
canh tranh dugc quy djnh tai phan 2 ciia Dao 
luat chdng ddc quydn Sherman^ (Sherman 
Act). Theo do, vide tir chdi chuyen giao cac 
didu kien thidt ydu (d day la cac quydn SHTT) 
nhim can tra, tham chi loai bd ddi thii canh 
tranh se tac ddng tieu cue ddn mdi truang 
canh tranh, xam hai ddn lgi ich ciia ngudi 
tieu diing la hanh vi vi pham luat chdng ddc 
quydn. Tuy nhien, trong mdi tuang quan voi 
ban chit ciia quydn SHTT thi trong mgt s6 
trudng hgp, viec tir chdi dd lai dugc xem la 
hgp phap. Do do, Tda an Lien bang Hoa Ky 
da thira nhan mpt nguyen tac: viec chuyen 
giao khdng phdi la nghia vu mgc nhien ciia 
chu sd hihi cdc quyin SHTT. Hay ndi each 
khac, vdi tu each la chu sdf hihi hg dugc 
quydn lua chpn ddi tac cung nhu dat ra cac 
dieu kien, tham chi la tir choi chuyen giao. 
Tuy nhien, trong mpt sd trudng hpp cu the 
thi viec tir choi chuyen giao do se bi xem la 
vi pham phap luat ve chdng ddc quyen nen 
can phai ngan cam theo quy dinh ciia Dao 
luat Sherman. Trong truang hgp nay, chu sd 
hiru do bupe phai chuyen giao dua theo Hpc 
thuyet dieu kien thiet yeu. 

Cu the, thong qua phan quyet cho vu 
kien MCI Communications Corp. v. AT&T, 
Tda an Lien bang Hoa Ky da chi ra rang, 
cd 4 ly do dd Hgc thuydt didu kien thidt y6u 
dugc ap dung nham bupe chu sd huu phai 
chuyen giao cac didu kien thiet yeu*: 

Yong Huang, Elizabeth Xiao-Ru Wang, & Roger Xin Zhang, Essential Facihties Doctrine and Its Application in 
Intellectual Property Space Under China's Anti-Monopoly Law, 22 George Mason Law Review 1104,20)5 
Robert Pilofsky (2010), The Essential Facilities Doctrine Under United States Antitrust Law, Georgetown University 
Law Center, Antitrust L.J 443-462 p. 3 
OECD (1996), The Essential Facilities Concept- OCDE/GD(96)l 13 p. 8 
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(1) Co sd vat chit thidt ydu bi ddc 
quyen kidm soat bdi mgt chu thd; 

(2) Cac doi thii canh tranh khdng cd 
kha nang tu xay dung mdt ca sa thiet ydu 
mdi cho minh; 

(3) Cd hanh vi tir chdi chuydn giao 
quydn su dung ca so nay cho ddi thu canh 
tranh; va 

(4) Tinh kha thi cua viec chuydn giao 
ca sd thiet yeu ,̂ 

Cong ty Truydn thdng MCI la mpt nha 
cung cip dich vu thong tin lien lac chuyen 
dung cho cac doanh nghiep va cac van phdng 
cua CO quan Chinh phii d cac thanh phd khac 
nhau. Nam 1973, MCI da tidn hanh xin phep 
xay dim§ he thdng truyen dan sdng glQ-a 
thanh phd Chicago va St. Louis. He thdng 
nay, neu duoc xay dung thi cdng ty MCI se 
trd thanh ddi thu canh tranh true tidp vai 
AT&T Long Lines - mdt cdng ty dang kidm 
soat 90% thj phan trong hoat ddng truydn 
thdng dii lieu ciia Chinh phu va cac cdng 
ty tu nhan. Sau do, cdng ty MCI da dugc 
cap phep va da tien hanh xay dung he thdng 
truyen dan sdng duong dai giCJa Chicago va 
St.Louis. 

Sau khi hoan thanh, dd tridn khai boat 
dpng, hp da CO de nghj cdng ty AT&T thuc 
hien kdt ndi he thong ducmg dai cua MCI 
vao he thong mang ndi thanh ciia cdng ty 
AT&T nhung phia AT&T da tir chdi. Ben 
canh do, cdng ty AT&T cdn bi cao budc 
tham gia vao nhieu boat ddng han che khac 
nham duy tri quyen luc dgc quyen ciia minh 
tren thi trudng truyen thdng dtr lieu va kinh 
doanh. Cu the, cac Chi nhanh dia phuong 
cua AT&T da tir chdi kdt ndi MCI vdi cac 
dich vu khac nhau, nhu sir sap xep chuyen 
mach didu khien chung (Common Control 

NHA NlfOC VA PHAP LUAT 

Switching Arrangement) hoac ducmg truyen 
kdt ndi rieng. Vay nen, MCI da khdng co 
kha nang cung limg dich vu ciia minh den 
cac khu vuc ngoai d vi khdng cd dudng 
truyen ket noi'. 

Trong hudng hgp nay, cong ty MCI 
khong thd lip dat cac mang luoi kdt ndi 
chdng len mang luoi cua cdng ty AT&T 
de cung cap dich vu lien lac bdi dieu dd la 
khdng kha thi va cung se khdng dugc cap 
phep thuc hien^ Ben canh dd, viec cho phep 
MCI ket ndi vao mang ludi cua minh cung 
khdng can trd hoat ddng cung cap dich vu 
ciia AT&T. Tda an cho rang hanh vi tir chdi 
ciia AT&T la hanh vi khdng dugc bien hp 
bdi cac ly do ve kinh doanh, phap ly, cung 
nhu ve mat ky thuat. Vi vay cho nen, Tda an 
da budc AT&T phai cho phep MCI dugc ket 
ndi vao mang ludi duang truyen npi thanh 
cua minh^ 

Tai Chaii Au, y nghia ciia hpc thuyet 
cd phan de chap nhan hon trong he thdng 
phap luat cua Anh va Lien minh Chau Au. 
Ddi vdi cac qudc gia khac thi viec ap dung 
hpc thuyet nay nham dat ra nghia vu chuyen 
giao quyen^SHTT kha la hidm. Ly do chinh 
cho su mien cudng nay la cac khd khan 
trong viec xac djnh lieu mot quydn SHTT 
cd la "can thiet, thidt yeu" hay khdng nhim 
phat sinh nghia vu phai chia se didu kien dd 
vdi ngudi khac'°. 

Theo dd, cac nguyen tic lien quan 
den nghia vu chuyen giao hoac cip quydn 
tidp can vao cac dieu kien thidt ydu (quydn 
SHTT) dupc ap dung tuang tu nhu quy dinh 
chung ciia luat canh tranh duoc thd hien chu 
ydu tir Didu 82, 83 TEC (Hiep udc thanh lap 
Cdng ddng Chau Au) nay la Didu 102 TFEU 
(Hiep dinh vd boat dgng ctia Lien minh 

OECD (1996), The Essential Facilines Concept- OCDE/GD(96)113 p. 72 

United States Distnct Court, N. D Illinois, E. D MCI Communications Corporation et al.v. American Telephone & 
Telegraph Company el ai. P. 3 
Spencer Weber Waller, The New Law of Monopolization: An Exammation of MCI Communications Corp vAmerican 
Telephone & Telegraph Co.. DePaul Law review, volum 3, Spring 1983 p. 18 
OECD (1996). The Essentia! Facilities Concept- OCDE/GD (96)113 p. 88 

Kalyani Singh, The Resurrection of Essential Facilities Doctnne and Its Applicability in India CPI Antimist Chronicle 
03/2016 
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Chau Au) quy dinh ve cac trudng hgp lien 
quan ddn lam dung vi tri thdng Imh nham 
dam bao rang canh tranh trong thi trudng 
chung khdng bi bop meo". 

Vu an Magill'̂  la vu an so khdi cho Toa 
an ap dung Hoc thuydt didu kien thidt yeu 
trong chuyen giao bat huge d Chau Au. Theo 
dd, Tda Cdng ly Chau Au (ECJ) iing hd Uy 
ban Chau Au (EC) thuc hien didu tra ddi vdi 
ba cdng ty phat sdng tmyen hinh d Anh va 
Irelaiid (BBC, ITP va RTE) da lam dung vi 
hi thdng Imh bang each tir chdi cung cap chi 
tidt vd lich phat sdng cua hp cho tap chi danh 
sach tmydn hinh, du khdng cd an pham nao 
khac tdn tai vao thci diem dd lien quan den 
cac chuang phat sdng cua cac nha dai nay. 
Sau do, Tda an da ra phan quyet yeu cau chii 
sd hiiu quydn SHTT phai cap phep cac thdng 
tin do cho ben thii ba hay ndi each khac, day 
la truang hgp cap phep bat budc. Trong vu 
viec tren, cac thdng tin chi tiet ve phat sdn^ 
dugc xem la mpt dieu kien thiet yeu trong bdi 
canh gia nhap thi trudng ciia mdt nha xuat 
ban. ECJ cho rang viec thuc hien quyen dpc 
quyen cua chu so huu, trong truong hgp dac 
biet nay, hen quan den hanh vi lam dung 
quyen SHTT gay han che canh tranh'̂ . 

Tuong tu nhu vu viec tren, trong vu 
viec Microsoft kien EC, EC da ket luan 
Microsoft da vi pham Dieu 82 TEC khi 
tir chdi cap phep cho chii the canh tranh 
vd thdng tin "can thidt" ciia he dieu hanh 
Window cua hg. Bdi Ie, Sun Microsystems 
khdng the lam cho Solaris, he dieu hanh may 
chu ciia hp, boat dgng vdi cac may tinh ca 
nhan chay tren he dieu hanh cua Microsoft. 
De giai quyet van de nay, Sun Microsystems 

da yeu c^u Microsoft cung cap thdng tm ye 
giao dien ciia Windows nhung da bi tit choi. 

Sau khi cd quydt dinh ciia EC, Sun 
Microsystems va Microsoft da dat dugc mot 
thoa thuan dd tra tidn ban quydn cho^cdng 
nghe cila nhau va lam cho phan mem he dieu 
hanli ciia hg cd kha nang tuang thich'". 

Nam 2009, EC da cd cac hudng din 
viec ap dung Didu 82 TEC lien quan dhn 
viec tir chdi chuydn giao ciing nhu dieu kien 
dd ap dung Hpc thuyet dieu kien thiet yeu. 
Theo do, EC thira nhan "mdt chu so hiiu ndi 
chung du cd vi tri dgc quydn hay khdng deu 
cd quydn lua chgn cac ddi tac thuong mai 
ciia minh ciing nhu cd quyen tu do dinh doat 
tai san cua minh". 

Vay nen, ca quan cd tham quyen chi 
dupc phep ap dung Hpc thuyet dieu kien 
thiet yeu de ap dat nghia vu bat budc chuyen 
giao ddi voi cac chii sd hiru khi nd thda man 
cac tieu chi: 

(1) Cdng ty bi cao budc phai nam 
giii vi tri thong tri trong thi trudng thugng 
ngudn; 

(2) Cac hang hda, dich vu dupc san 
xuat hoac cung cap dua tren ca sd thiet yeu 
la cac san pham canh tranh khdng the thieu 
tren th; truemg ha ngudn; 

(3) Vide tir chdi cap quyen truy cap/ 
sii dung se dan den viec loai bd canh tranh 
dang kd d thi trudng ha nguon; va 

(4) Khdng cd ly do khach quan nao 
cho vide tir chdi dd'^ 

Nguyen tic tren da dupe Toa an Cdng 
ly Chau Au (ECJ) gan day ap dung, trong vu 
viec Huawei'̂ , khi cho rang chii sd hiiu mpt 

11 OECD (1996), The Essential Facilities Concept- OCDE/GD (96)113 p. 94 
12 Joined cases C-241/91P and C-242/9IP, Radio Telefis Eireann and others v. Commission (Magill), [1995] ECR1-743 
13 Doan 50 Phin quySt ciia ECJ vg vu an h§n hpp C-241/91P va C-242/91P ngay 6/4/1995 "However, it is also clear from 

that judgment (paragraph 9) that the exercise of an exclusive right by the proprietor may, in exceptional circumstances, 
involve abusive conduct". 

14 Xem them thong tin dugc cong bo tai website' 
http://cuna.euTopa.eu/juris/liste.jsPnum=T-201%2F04&fbclid=IwAR3NlaIyUnYYrHA_Xd-FLpj2bX69gZTXR3PirP 
F13RqlWA2KLyQuUlWsjQgtray cap ngay 06/12/2018 

15 OECD (1996), The Essennal Facilities Concept- OCDE/GD (96)113 p. 98 
16 Huawei Technologies Co. Ltd kien ZTE Corp , ZTE Deutschland GmbH, Vu viec so C-170/13, phan quyet ng^y 

16/4/2015 
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bang sang chd thidt ydu (SEP) cd thd bi x.em 
la vi pham cac quy dinh canh tranh bang 
each tir chdi cap phdp trong mpt sd trudng 
hgp nhit dinh. DSc bi?t, khi xem xet trach 
nhiem cua cac chu thd trong cac trudng hop 
lien quan ddn quydn SHTT, ECJ da dua ra 
cac giai thich nhan dinh rd rang cho viec ap 
d\in§ Dieu 102 TFEU: viec thuc hien mot 
quyen ddc quyen lien quan ddn quyin SHTT 
ngay cd khi chu sd hiru cd vi the thdng linh 
thi trudng cUng khdng mac nhien bi xem Id 
hdnh vi Igm dung vi tri thdng ITnh bi cam. 
Do vay, vide xac dinh nghia vu chuyen giao 
phai dugc xem xet, danh gia trong timg hoan 
canh cu the tren co sa dam bao lgi ich ddc 
quyen SHTT cua chu so hiiu vdi lgi ich cgng 
ddng, xa hdi va qudc gia. 

Didu nay da cho ta thay rang, du cdn 
tranh cai va kha than trpng khi van dung 
nhung viec thira nhan va ap dung Hpc thuyet 
dieu kien thiet yeu nham bat budc chuydn 
giao quyen SHTT ngay cang dugc thira nhan 
ro rang va phd bien hon. 

Tai Uc, viec ap dun^ Hgc thuydt didu 
kien thiet yeu bang yeu cau bat budc phai 
chuyen giao co sd thiet yeu dugc thuc hien 
bdi Uy ban Canh tranh va bao ve quyen lgi 
ngudi tieu dung (ACCC). Theo dd, nghia vu 
chuyen giao se dugc ap dat cho chu so hihi 
khi thda man cac tieu chi: 

(1) Quyen tru}; cap vao co sd thiet 
yeu (ca sd) se thiic dSy canh tranh tren thi 
trudrng; 

(2) Rang se khdng dat dugc hieu qua 
kinh te neu mdi doanh nghiep tu xay mdt 
ca sd khac de san xuSt hang hda, cung cap 
dich vu; 

(3) Co sa dd cd tdm quan trpng trong 
viec phat trien kinh te, thuong mai ciia qudc 
gia; 

(4) Viec chuyen giao co sd do khdng 
cd nii ro qua miic ddi vdi siic khde hoac an 
toan; 

NHA NlfdC VA PHAP LUAT 

(5) Hanh vi chuyen giao khdng trai 
vdi lgi ich cdng cgng. 

Do do, de xem xet co ap dung Hgc 
thuyet CO so thiet ydu dd budc phai chuydn 
giao ca sd thidt ydu hay khdng thi ACCC 
can phai xem xet van de sau day: 

Quyen Ipi hgp phap cua nha cung 
cap hoac chii sd hiju ca sd/didu kipn thidt ydu; 

Lgi ich cdng cdng (bao gom ca lgi ich 
cdng cgng trong vide cd thi tnidng canh tranh); 

Quyen lgi cua tat ca nhiing ngudi 
cd quyen truy cap/su dung co sd thong qua 
hgp ddng chuyen giao; 

Chi phi true tiep cho viec cung cap 
quyen truy cap/sii dung ca sd; 

Kha nang phat trien kinh td ciia co sd; 
Bat ky van de nao khac ma Uy ban 

cho rang cd Hen quan'̂ . 
Tai Canada, Hgc thuyet dieu kien thiet 

yeu lan dau tien dugc de cap trong bao cao 
cua Uy ban Kiem soat han che thuang mai 
(Restrictive Trade Practices Commission) 
ve canh tranh trong nen cdng nghiep dau 
khi tai Canada vao nam 1986. Trong do, 
Hgc thuyet dieu kien thiet yeu dugc xem xet 
trong bdi canh cac cdng ty dau md Idn la 
cac chu sd hiiu he thdng Igc dau, dudng ong 
dan dau ddng thdi cung la ddi thii canh tranh 
trong hoat ddng cung cap dau, gas va khi ddt 
d thi trudng tieu thu (thi trudng cudi ngudn). 
Hanh vi nay tuang tu nhu vide mgt cdng ty 
dipn thoai ban dich vu mang cho mdt chii 
the, sau dd lai trd thanh ddi thu canh tranh 
ciia chii the nay tren thi trudng cudi nguon 
khi true tiep phan phdi dich vu mang den 
ngudi tieu diing'̂ . Hoat ddng "phan phoi 
kep" nay gay ra nguy co cac cdng ty dau md 
Ion se ap dat cac dieu kien bat lgi cung nhu 
se cd su phan biet ddi xii khi cung cap san 
pham cho cac ddi thii canh tranh khac nhau 
tren thi trudng cuoi nguon. Su phan biet ddi 
xir do dugc the hien bat ky dudi dang nao 
nhu gia ca, giai ban sd lugng, han che giao 

17 tldd s6 15 tr.42 
18 tldd s6 15 tr.49 
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hang, nhan hang hoac cac dieu khoan lien 
quan den tai san thd chip. Ro rang su phan 
biet ddi xii nay (ndu cd) se cd tac ddng tieu 
eye ddi vdi mdi trudng canh tranh, nd cd the 
dan den cac nguy ca ap dat gia ban hoac ban 
che sd lugng, phan chia thi trudng cung nhu 
cac dieu kidn bat lgi khac cho cac ddi thu 
canh tranh. 

Do dd, Uy ban nay cho rang, trong 
boat dpng dau md thi he thdng Ipc dau va 
duong dng dan dau/khi dugc xem la ca sd 
thiet yeu de thuc hien hoat dpng kinh doanh 
trong linh vuc nay, ddng thdi ket luan rang de 
dam bao mdi trudng canh tranh lanh manh 
thi can cd su ddc lap trong hoat ddn§ ciia cac 
chu the nay tren thi trudng dau ngudn va thi 
trudng cudi ngudn. Hay ndi each khac, nd 
can dugc xem xet va dieu chinh bdi phap 
luat canh tranh. 

Dudi gdc dp ciia phap luat canh tranh 
Canada, dieu kien/ca sd thiet yeu dugc xem 
xet dudi hai khia canh: tir chdi chuydn giao 
va lam dung vi tri thdng linh'^. 

Trong mdi tuong quan vdi quydn 
SHTT thi viec xem xet mdt chu the cd vi 
pham phap luat canh tranh boi viec tir chdi 
chuyen giao hay lam dung vi tri thdng ITnh 
hay khdng phai thuc hien cac dieu tra, danh 
gia dua tren cac tieu chi cu the: 

(1) Lieu cd each thiic hgp ly nao 
khac ma cac ddi thii canh tranh van cd the 
gia nhap vao thi trudng va canh tranh hieu 
qua tren thi trudng dia ly va san pham khi 
khdng cd cac dieu kien thiet ydu dd; 

(2) Thdi gian de ddi thii canh tranh 
xay dung cac dieu kidn cua rieng hp hoac de 
cd dupe quyen tiep can/sir dung dieu kien 
thiet yeu de cd the canh tranh hieu qua; 

(3) Ly do de cac ddi thu canh tranh 
khdng the canh tranh hieu qua; 

(4) Lieu cd bat ky ran^ budc, han 
che nao de tiep can, sir dung didu kien thiet 
yeu bdi cac ddi thii canh tranh hay khdng. 

Tai Viet Nain, khdng cd mgt tai lieu 
chinh thdng nao dd c$p, giai thich ve Hgc 
thuyet dieu kien thidt ydu ciing nhu vi^c 
van dung nd trong hoat dpng thuc thi quyen 
SHTT ndi chung va chuydn giao cdng nghd 
ndi rieng. Tuy nhien, thong qua vide bat 
budc chuyen giao thudc Tamiflu ciia co quan 
nha nudc cd tham quyen, chiing ta cd the 
nhan thky "bdng dang" cua Hgc thuyet dieu 
kien thiet yeu. 

Nam 2005, Viet Nam roi vao dai 
dich ciim gia cam. De ddi phd vdi dai dich 
nay va theo canh bao ciia Td chiic Y te the 
gidi (WHO), Chinh phu Viet Nam da dat 
hang Cdng ty F Hofftnann-La Roche Ldt 
- chii thd nam quyen sang che san xuat 
thudc Tamiflu, 25 trieu vien thudc Tamiflu 
de dieu tn benh cum gia cam H5N1. Tuy 
nhien, Cdng ty dugc pham nay da khdng 
cd kha nang cung ting cho dan dat hang 
neu tren. 

Trudc tinh hinh dd, thang 11 nam 
2005, Bd Y te da yeu cau Cdng ty Roche 
chuyen nhugng quyen san xuat Tamiflu 
cho cac doanh nghipp Viet Nam, de Viet 
Nam CO dii thudc ddi phd vdi dich ciim 
gia cam trong thdi gian tdi. 

Cdng ty Roche da ddng y nhugng 
quyen san xuat thudc Tamiflu cho Viet 
Nam nhung se tu lya ch^n cdng ty du 
nang luc san xuat, hoat dong sau 2 thang 
ky ket. Ciing vdi viec ddng y nhugng 
quyen san xuat thudc Tamiflu, Roche 
cung ddng y xuat 25 trieu vien ma Viet 
Nam dat hang. Sd thudc nay se dugc 
chuyen den Viet Nam theo 3 giai doan: 
tir nay den cudi nam 2006 (2 trieu vien); 
tir thang 1-30/6/2006 (8 trieu vien) va tir 
thang 7 - 12/2006 (15 trieu vienf°. 

Day la mdt trong nhirng trudng hpp 
chimg minh rang, trong mdt sd trudng hop 
nhat dinh, co quan nha nuac cd quydn yeu 
cau chuyen giao quyen SHTT vdi tu each la 

19 t!dds6l5tr. 5 IV tiaaso 13 tr. Dl 
20 http //vnn vietnamnet.vn/xahoi/doisong/2005/l I /509533/ nuy cap ngay 06/12/2018, tmy cap luc 2h50 ngay 06/12/2018 
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dieu kien thidt ydu bdt kd y chi chii quan cua 
chii thd nam quydn. Didu nay da dugc quy 
dinh cu tbd trong Luat SHTT nam 2005: 

"1 . Trong cac trudng hgp sau day, 
quyen su dung sang chd dugc chuyen giao 
cho to chiic, ca nhan khac sir dung theo 
quyet dinh ciia co guan nha nudc cd tham 
quydn rna khdng can dugc su ddng y cua 
ngudi nam ddc quydn sir dung sang che: 

a) Viec su dung sang che nham muc 
dich cdng cpng, phi thuang mai, phuc vu 
qudc phdng, an ninh, phdng benh, chiia 
benh, dinh dudng cho nhan dan hoac dap 
ling cac nhu cau cap thiet ciia xa hpi; 

b) Ngudi nam ddc quyen sir dyng sang 
chd khdng thuc hien nghTa yu sir dung sang 
che quy dinh tai khoan 1 Dieu 136 va khoan 
5 Dieu 142 ciia Luat nay sau khi ket thiic 
bdn nam ke tir ngay nop don dang ky sang 
chh va kdt thiic ba nam ke tir ngay cap Bang 
dpc quydn sang che; '̂ 

c) Ngudi cd nhu cau sir dung sang che 
khdng dat dupc thoa thuan vdi ngudi nam 
ddc quyen sir dung sang chd ve viec ky ket 
hgp dong sir dung sang che mac du trong 
mpt thdi gian hgp ly da co gang thuong 
lupng vdi miic gia va cac dieu kien thuong 
mai thoa dang; 

d) Ngudi nam dpc quyen sir dung sang 
che bi coi la thuc hien hanh vi ban che canh 
tranh bi cam theo quy dinh cua phap luat ve 
canh tranh"^ .̂ 

Ddujg thai, co quan quan ly nha nudc 
ciing se bat budc chuyen giao quyen SHTT 
khi chiing minh dugc rang hanh vi do bi xem 
la hanh vi ban che canh tranh theo quy dinh 

cua phap luat canh tranh "Hanh vi ban chd 
canh tranh la hanh vi gay tac ddng hoac cd 
kha nang gay tac ddng ban che canh tranh, 
bao gdm hanh vi thda thuan han che canh 
tranh, lam dung vi tri thdng ITnh thj trudng 
va Iam dung vi tri ddc quyen"^^ 

Hanh vi tir choi chuyen giao la hanh vi 
dan phuong tir phia chu the (doanh nghiep) 
nam giO quyen SHTT. Do vay, tac dgng ban 
che canh tranh cua hanh vi nay chinh la hanh vi 
lam dung vi tri thdng ITnh de ban chd canh tranh. 

Theo quy dinh cua Luat Canh tranh 
nam 2018, mgt trong nhiing yeu td quan 
trgng de xac dinh mdt chii the cd vi tri thdng 
ITnh do chinh la thi phan̂ '*. Theo dd, dua tren 
ydu td thi phan thi doanh nghiep dupe coi la 
cd vi tri thdng ITnh thi trudng neu cd thi phan 
tir 30% trd len tren tbi trudng lien quan hoac 
cd sire manh thi trudng dang ke. 

Siic manh thi trudng dang ke ciia 
doanh nghiep, nhom doanh nghiep dugc xac 
dinh dua vao mgt sd yeu td sau day: 

c) Rao can gia nhap, md rdng thi 
trudng ddi vdi doanh nghiep khac; 

d) Kha nang nam̂  giu, tiep can, kiem 
soat thi trudng phan phdi, tieu thu hang hda, 
dich vu hoac ngudn cung hang hda, djch vu; 

d) Lgi thd ve cdng nghe, ha tang ky 
thuat; 

e) Quyen sd hiiu, nam giii, tiep can co 
sd ha tang; 

g) Quydn sd huu, quyen sir dung ddi 
tupng quyen SHTT 

21 Khoan 1 Dilu 135 Luat SHTT 2005 quy dinh"]. Chii set hihi sang ch^ co nghia vu san xu5t san pham duoc bao ho 
ho^c ap dung quy trinh duoc bao ho de dap ung nhu cau quoc phong, an ninh, phong benh, chiia benh, dmh duSng cho 
nhan dSn hoac cdc nhu cau cap thiSt khac ciia xa hpi. Khi co cac nhu cau quy dinh tai khoan nay ma chii so hiiu sang 
chS khong thuc hiSn nghia vy do thi co quan nha nu6c c6 thSm quyin co the chuyin giao quyen sir dung sang che cho 
ngiroi khac ma khong can du^c phep ciia chii so hihi sdng chi. 

22 Dilu 145 Luat SHTT nam 2005. 
23 Khoan 2 Dilu 3 Luat Canh tranh nam 2018. 
24 Doanh nghiSp diroc coi la c6 vi tri th6ng ITnh thi tnr6ng niu co sijc manh dn trudng dang kl dugc xac dmh theo quy 

dinh tai Dilu 26 cua Lu|t nay hoac c6 thi phk tir 30% trd len tren thi tnrcmg lien quan (Khoan 1 Dilu 24 Ludt Canh 
tranh). 

25 Khoan 1 Dilu 26 Luat Canh tranh 2018. 
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Theo quy dinh neu tren, viec sd hiiu 
quyen SHTT da cd kha nang giiip cho chii 
sd biiu CO dugc siic manh thi trudng dang kd 
ma ddi khi khdng can quan tam den yeu td 
thi phan. Trong trudng hgp nay, chi can chii 
the do tir chdi chuydn giao quyen SHTT ctia 
minh cho chii thd khac thi se bj xem la hanh 
vi vi pham phap luat canh trariĥ .̂ Hay ndi 
each khac, hanh vi tit chdi chuyen giao quyen 
SHTT se bi xem la hanh vi vi pham mac 
nhidn theo quy dinh ciia phap luat canh tranh. 

Rd rang quy dinh nhu vay la cirng 
nhae, khdng xem xet den yeu to dpc quyen 
hop phap cua quyen SHTT Dieu nay se tac 
dgng tieu circ den boat ddng dau tu sang tao 
tai Viet Nam. 

Do dd, de dam bao dugc tinh can bang 
giira bao ve ddc quyen SHTT va bao ve mdi 
trudng canh tranh lanh manh, viec van dung 
Hpc thuyet dieu kien thiet yeu de bat huge 
chu sd biiu chuyen giao quyen SHTT phai 
xem xet dual ca 2 khia canh: (i) anh hudng 
cua nd ddn thi trudng canh tranh va (ii) tac 
dpng ciia nd ddi vdi hoat ddng dSu tu, sang 
tao. Hoat dpng do phai dugc xem xet, danh 
gia mgt each can trpng trong mdi tucmg quan 
ciia quyen, lgi ich hgp phap ciia cac chii the 
cd lien quan trong timg trudng hgp cu the va 
phai dugc thuc hien bdi Tda an va Co quan 
quan ly canh tranh. 

Tdm lai, viec xac dinh gidi ban can 
thiep cua nha nudc ndi chung va phap luat 
canh tranh ndi rieng thdng qua viec ap dung 
Hgc thuyet dieu kien thiet yeu trong ITnh vuc 
SHTT nham dat ra nghTa vu chuyen giao 
quydn SHTT cho chu sd huu la viec lam het 
siic khd khan nham dam bao quyen lgi ciia 
cac chil the cGng nhu mdi trudng kinh doanh 
va hoat ddng nghien ciiu, sang tao. Vi vay. 

CO quan nha nuoc can van dyng hieu qua no 
trong mdi tuong quan ciia ddc quyen quyen 
SHTT, lgi ich ciia ngudi tieu dimg va mdi 
trudng canh tranh lanh manh. Day ia dieu 
khong phai dl dang ma ckn phai xem xet can 
trpng trong timg vu viec cu the bdi cac co 
quan nha nudc cd tham quydn. 
4. Loi kdt 

Trong mdi tuong quan bdi phap luat 
SHTT, Hpc thuyet dieu kien thiet yeu la co 
sd dd ap dung nghTa vu bat budc phai chuyen 
giao cac quyen SHTT cua chii sdf huu khi 
viec thuc thi ddc quyen quyen SHTT cd kha 
nang ban che canh tranh hoac nguy co gay 
ban che canh tranh dang ke. Mac dii van co 
nhiing rao can, tranh cai khien cho mdt so 
qudc gia van khdng quy dinh cu the van de 
nay cho rieng quyen SHTT vi nhiing nguydn 
nhan da phan tich a tren, nhung viec can 
thiet phai ap dung Hgc thuyet nay la dieu 
khdng phai ban cai trong bdi canh cdng nghe 
va tai san tri tue dang phat trien mdt each 
nhanh chdng va chi phdi manh me den lgi 
ich ciia cac chii the cung nhu su phat trien 
ciia xa hdi, qudc gia. 

Tuy nhien, de ap dung hpc thuyet nay 
thi cac ca quan cd tham quyen can phai xem 
xet can trpng, day du cac yeu td nham chiing 
minh dugc rang: 

Quyen SHTT la ca sd thiet yeu 
trong boat ddng kinh doanh ciia cac chu the; 

Vide tir chdi chuyen giao quyen sii 
dung/truy cap ca sa do la ket qua ciia hanh 
vi lam dung vi tri ddc quyen cd dugc bdi cac 
quy dinh cua Lu^t SHTT"« 

26 Khoan 1 Dieu 27 Luat Canh tranh 2018 quy dinh: 
" Hanh vi lam dyng v| tri th6ng llnh thi trufimg, lam dung vi tri doc quyen bi cim: 

c) Han chi san xudt, phan phoi hdng hoa, dich vu, gicti ban tbi tmong, can trd sir phat triSn ky thuat, cong nghe gay thi^t 
hai cho khdch hdng," 

27 Xem them: Bin Thi Hing Nga, Tir chdi chuyin giao quyin SHTT theo quy djnh ciia phap lu^i canh tranh, Tap chi 
Nghien cihi Lap phdp so thdng 9/2017 
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