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h<d theo luat dinh. Quyft dinh ciia c6ng ty Y Thito v6 vi«c ap dung each 
thtic in dinh mtfc bSi thu5ng theo lu4t djnh dUa trta l»p luin khbng co dti 
a i u kita xac dinh thift hat. Cu thi nhu: C6ng ty mdi duoc thanh lip thing 
6/2007 va nhan chuyin nhUdng kiiu dang cdng nghiip til c6ng ty Tnidng 
Sanh thang 7/2007; thdi diim ra thdng bao cho cdng ty Nha Quan v i 
hanh VI xim pham quyin sd hflu tii mi vao thing 8/2007; khdng cd khd 
ning danh gia vi mtfc thu nhap bit hdp phap ciia cdng ty Nha Quan trong 
viic sfl dung nai phep cac kiiu dang cua cdng ty t Thiin. Lf do ciia vi0c 
khdng danh gia dflOc diu nhip bit hdp phap efla ngudi x im pham xuit phat 
til viic gifla cdng ty Tnidng Sanh va cdng ty Nha Quin dang cd tranh chip 
vi hop dong lien doanh va Toa in nhin din dnh Binh DuOng da cd quyft 
dinh ap dung biin phap khi i cip tam didi, budc cdng ty Nha Quan cung 
cip & Hiu, chflng til k i toan di kiem toin, nhflng khdng duoc dng Kuo 
Chi Sheng chip hanh. Vi phia Toa an, Toa an cdng khang dinh khdng tiip 
c}n dflOc cic chflng tfl k i toin. Cdng ty Nhi Quin cung khdng cung cip 
bit ky tai hiu nao nin Tda an khdng cd cO sd dinh gii chinh xac thu nJ4p 
cua Nhi Quan tfl viic sil dtmg cac kiin ding cong nghiip thuOc quyin sd 
hflu cua cdng ty Y Thiin. Vdi nhflng tinh tie't trin, Toa in di cho rang yiu 
ciu bdi thfldng thiit hai theo luat dinh cua cdng ty Y Thi in la phti hop vdi 
quy dinh tai diim c, Khoan 1, Diiu 205 Luat SHTT n im 2005. 

Xet mtfc bdi thudng vi vat chit. Hoi ddng xet xfl cho rang cdng ty Nha 
Quin da cd 16i cd y san xuat hang hoa cd kieu dang di duOc bao hd cua cdng 
ty Y Thien tiiu thu trin dia ban nhieu tinh hin tuc trong khoang thdi gian 
til khi dflOc thdng bao (27/S/2007) den nay va vi phjm ddi vdi nhiiu kiiu 
dang, nin mflc bdi thfldng do Tda an in dinh la 400.000.000 dbng". 

Binh luin vi biin phip in dinh thiit hai nay, tic gid Nguyin H b Bich 
Hing cho ring "Trong trudng hop nay dfldng nhfl Toa an cd ph'in "nflOng 
tay" vdi nhflng hanh vi xim pham cua cdng ty Nha Quan. Vi hanh vi cua 
Nha Quan la cd y xam pham nhieu kieu dang khac nhau cua cdng ty Y 
Thiin, viec sin xuat, budn ban hang hda vi pham kiiu ding cdng nghiip 
diin ta d nhiiu noi khic nhau, diin ra trong mdt thdi gian dM. IVIflc hbi 
thfldng ti-ong tnidng hop nay cd thi ap dung mile tdi da theo quy dinh ciia 
phap luat. Mac dfl dieo quan diim efla tie gid mflc bbi thubng theo quy 
Anh hi?n nay eia Lult Sd hflu tn' mi la khdng cao va do dd khdng mang 
tinh chit ran de eau drift Trong vu viee nay, ddi vdi mile bbi drudng thiit 
h„ Vi vat chat gdy ra eho edng ty Y Thiin ma Tda in in dinh tU ^d thi 

A i e t t h", "I tr '^ ""^ ^ •" '""• "'• 1"^ ^ ^' -li'ih mflc bbi thfldng 
^-Mntttitt. Va ed tiii ndi ring mfle bb. thfldng thiit h ^ nhfl tiin 



nhu chUa dti stic rin de ddi vdi cdng ty Nha Quan ndi ridng va xa hdi ndi 
chung"^. 

TrUdng hop thti hai minh hoa cho thuc tifen ap dung mtic bdi thudng 
thiet hai theo lu^t dinh trong phap luat Viet Nam la tranh chip quyfen sd 
hUu cdng nghifep ddi vdi sang chfe "Bat che nang tU cudn" giUa Cdng ty 
Thanh Ddng va Cd sd san xua't Ngoc Thanh*, trong dd nguyfen ddn yfeu 
c^u bdi thudng thifet hai nhung khdng chting minh dUdc thifet hai vat chit. 
Tda an c^p sd thim. da xem xet cac yeu c'au ctia Cdng ty Thanh Ddng 
khdng chting minh dUdc thifet hgi thuc tfe vfe vat chat, tinh thin. . . nhUng do 
hanh vi xam pham quyen sd htiu tn tufe ctia Cd sd Ngoc Thanh keo dai va 
cd hfe thdng, da lam anh hudng dfe'n thu nhap kinh doanh mat cd hdi kinh 
doanh trong vifec chuyfen giao quyfen sti dung sang chfe va kieu dang cdng 
nghifep, danh tife'ng va hinh anh ctia cdng ty bi giam stit, chi phi dfe thUc hifen 
cac chifen dich quang cao bi pha hdng nen da cin cti vao difem c khoan 1 
Difeu 205 va khoan 2 Difeu 205 Luat SHTT nam 2005 in dinh mtic budc 
Cd sd Ngpc Thanh phai bdi thudng cho Cdng ty Thanh Ddng tifen thiet 
h ^ vat ch^t la 200.000.000 ddng. 

Hai tinh hudng nfeu tren cd difem tUdng ddng vfe phUdng thtic Tda an 
da ap dung dfe aii dinh mtic bdi thudng - theo luat dinh. Cd nghia trong ca 
hai tranh cha'p nay, Tda an khi a'n dinh mtic bdi thudng da khdng dua trfen 
thifet hai thuc tfe ctia chti sd htiu cd quyfen sd htiu cdng nghifep bi xam pham. 
Tinh chit "luat dinh" ctia phUdng thtic an dinh mtic bdi thudng nay dUdc 
hifeu theo nghia: phu thudc vao mtic dd dtifet hai, mtic boi thudng do Tda 
an an dinh khdng vUdt qua ban mtic luat cho phep. 

Khoan ban vfe tiiih "nUdng tay" hay thifeu ran de cua mtic bdi thudng 
ma Tda an da an dinh trong hai tranh cha'p ndi trfen, ngudi vife't mudn dfe 
cap mdt v^n dfe khac, dd la difeu kifen ap dung bifen phap in dinh mtic bdi 
thudng theo luat dinh. 

Theo Difeu 205 Luat SHTT nam 2005, Toa an cd hai phUdng thtic an 
dinh mtic bbi thudng: theo thifet hai thuc tfe va theo luat dinh. 

An dinh mtic bdi thudng dieo thifet hai thuc tfe chi cd thfe ap dung khi 
nguyfen ddn chting minh dUdc thifet hai va mtic bdi thudng se dUdc xac dinh 
theo mdt trong hai can cti quy dinh tai difem a, difem b khoan 1 Difeu 205 
Lu^t SHTT nam 2005 (stia ddi, bd sung nam 2009) gbm: 

- Tdng thifet hgi vAt chat tinh b ^ g tifen cdng vdi khoan ldi nhu^n ma 
bi ddn da thu dudc do thUc hifen hanh vi xam pham quyfen SHTT, nfeti 
khoan ldi nhuan bi giam stit ctia nguyfen ddn chUa dUdc tinh vao tdng thifet 
hai vat chat; ho |c 

Xem Nguyln Hb Bich H*lng, tldd, t 
Xem Nguygn Hb Bich HSng, tldd, t 
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- Gia chuyfen giao quyfen sti dung ddi Uidng SHTT vdi gia dinh bi ddn 
dUdc nguyen ddn chuyfen giao quyfen sti dung ddi Mdng dd theo hdp ddng 
sti dung ddi Uidng SHTTtrong pham vi Wdng tiHg vdi hanh vi xim pham 
da thUc hien. 

Cd sd phap ly cua phUdng diUc aii dinh mtic bbi thudng dieo luat dinh 
dudc ghi nhan tai diem c, khoin 1 Difeu 205 Luat sd hUu tn tue nam 2005 
(stia ddi, bd sung nim 2009), dieo dd drong trUdng hdp khdng thdxdc^dmh 
duac mUc bbi thubng thiit hgi vfe vat chai dti mtic bdi diUdi^ diifet hai vfe vat 
chat do Tda an an dinh, tiiy diudc vao mtic dO dtifet hai, nhUng khdng qua 
nam tram trieu dbng. 

Quy dinh nay cho th^y, bbi thudng thifet hai theo luat dinh cung nhU 
bifen phap bbi thudng dua tren thiet hai thuc tfe dfeu c6 cting can cti phat sinh 
trach nhiem, bao gdm^: 

- Thiet hai; 
- Hanh vi xam pham quyfen sd hUu cdng nghiep; 
- Quan he nhan qua giUa hknh vi xam pham quyfen sd hUu cdng nghifep 

va thiet hai gay ra. 
JVldt each khac cd dife khang dinh, khi quyfen dan sU ndi chung, quyfen 

sd hUu cdng nghiep nhu quyfen dan sU drong linh vUc s6 httu cdng nghiep 
ndi rieng, bi xam pham, dfe cd thfe ap dung phUdng ditic bbi thiidng thifet 
hai, difeu kien khdng thfe titifeu la c6 thifet hai xay ra. Difeu nay da dUdc quy 
dinh rai rd tai khoan 1 Difeu 584 Bd luat dan sU (BLDS) nam 2015: "Ngubi 
nda cd hdnh vi xdm phgm tinh mgng, stic khoe, danh du, nhdn phdm, uy tin, 
tdi sdn, quy'in, lai ich hdp phdp khde ciia ngubi khde md gdy thiit hgi tht phdi bdi 
thubng, trU tru'ang hap Bd ludt ndy, lugt khde cd liin quan quy dinh khde". 

Trong linh vitc sd hUu cdng nghiep, chti sd hUu cd quyen sd hUu cdng 
nghiep bi xam phgm cUng cd quyfen ap dung bien phap budc bdi thudng 
thiet hai theo khoan 4 Difeu 202 nfeu viec xac dinh thiet hai va in dinh mtic 
bbi thudng dap ting quy dinh tai cac Difeu 204 va Difeu 205 Luat SHTT 
nam 2005. 

Nghia vu chting minh thiet hai thudc vfe chti sd huu theo khoan 6 
Difeu 203 Luat SHTT nam 2005. 

Nhu vay, cho dti bbi thudng thiet hai theo luat dinh dUdc xem la bien 
phap dac diii trong trach nhiem bdi thudng thiet hgi do hanh vi xam pham 
quyfen sd hUu cdng nghiep xuat phat tti tiiih khd khan, phtic tap trong vifec 
xac dinh diiet hgi va chting minh cho mtic yeu cau bdi thudng, nhUng viec 
ah dinh mtic bdi thUdng cua Tda an vin phdi d-en cd sd mtic dd thiit hai. Cd 

' Cac can cd nay dui?c xac dinh dua tren khoan 2 Di5u 198, khoan 1 Bi^u 199 Lu^c SHTT 
nam 2005, theo do t:6 chi3c, ca nhin bl thiet h î do hanh vi xam p h ^ quyen SHTT c6 quySn 
y^u can co quan nha nildc co tham quyen xit Iy hanh vi xim phgm bang cac bi§n phap dan 
svl, hanh chinh va hinh sM 



nghia, sU tbn tai ctia thiet hai thuc tfe van phai la yfeu td bat budc ^ m phat sinh 
trach nhiem va in dinh mtic bbi thudng. Su khac bifet ctia bien phap ail dinh 
mtic bdi thudng titiet hai theo phUdng thtic lu^t dinh so vdi viec in djnh mtic 
bbi thudng theo thiet hai thuc tfe chi d chd: nguyfen ddn chting minh dUdc 
cd thiet hai nhUng khdng cd nghia vu xac dinh dUdc mtic dd thifet hgi divfc 
tfe. Ben canh dd, nguyfen ddn lai phai cd nghia vu chting minh: vifec xac dinh 
mtic bbi thudng thifet hai vfe vat ch^t trong trUdng hdp nay khdng thfe diUc 
hifen dUdc hogc chua cd dti thi trUdng cho cac hang hda hdp phap dfe xac 
dinh dufet hgi ctia nguyfen ddn dt;fa trfen mtic giam stit doanh diu ban hang hda 
dd trudc va sau khi xay ra hanh vi xam phgm. Tuy nhifen, vifec ap dung bifen 
phap ail dinh thifet hgi nay cung phai dam bao dfe i^uyfen ddn khdng hudng 
ldi khdng chinh dang trong trUdr^ hdp neii yeu cau bbi thudng theo thiet hgi 
thUc tfe thi mtic bbi thudng cd the se tĥ Cp hdn mtic bbi thudr^ theo lujt dinh. 
Vi thfe cho ndn "nfeu nguyfen ddn vifen ly do dfe duoc ap diing mtic bbi thudr^ 
theo luat dinh va bi ddn chiing minh dUdc mtic thiet hai ctia nguyen ddn, thi 
Toa an khdng ch3p nhan yeu cau ctia nguyen ddn ma cd the chap nhan yeu 
c&u ctia bi ddn dfe quyfet dinh mtic bdi thudng thiet hai"*. 

Ddi vdi Tda an, dfe dam bao quyfet dinh mtic bbi thudng hdp ly, phti 
hdp vdi tting trUdng hdp cu the, bao vfe dUdc quyen, ldi ich hdp phap ctia 
ngudi hi thiet hai, Toa an phai can cti vao tinh chat, mtic dd ctia hanh vi 
xam pham tting loai quyfen sd hUu cdng nghifep dfe in dinh mtic bdi thudng. 
Vl du, ddi vdi hanh vi xam phgm quyfen tac gia, quyfen hfen quan, Tda an 
phai can nhae cac yfeu td cu thfe nhu sau': 

- Hoan canh, ddng cd xam phgm (xam pham do c6 y, do vd y, do bl 
khdng chfe, hoac do bl Ife thudc vfe v^t chai, tuih th'an, xim pham Tan d^u, 
tai phgm); 

- Cach thuc hifen hanh vi xam phgm (xam pham ridng le, cd td chtic, 
tu thuc hifen hanh vi xim pham, mua chudc, ltia dd'i, cudng ep ngUdi khac 
thUc hien hanh vi xam phgm); 

- Pham VI lanh thd, didi gian, khdi lUdng, quy md thUc hifen hanh vi xam 
pham (trfen dia ban mdt huyfen ctia mdt tinh, nhifeu huyen ctia nhifeu tinh khac 
nhau, thdi gian dai hay ngin, khdi lUdng ldn hay nhd, quy md thUdng mai...); 

- Anh hudng, hau qua ctia hanh vi xam pham (anh hudng d trong 
nUdc, qudc tfe dd'i vdi daiih du, nhan pham, uy d:n, danh rifeng ctia chti thfe 
quyfen; hau qua vfe vat chat ddi vdi chti thfe quyfen). 

' LS Van Sua, "Quy d(nh ciia phdp luat v'g b&i thuang thiSt h^i do xSm pham quy^n sci 
hau tri tu6 - Kien ngii}". http://moj.gov.vn/qC/tintuc/Pages/iighien-cuu-trao-doi. 
aspx?ItemiD=1942, tmy cap ngay 21/10/2018. 

' Di^m c 2 ti^u muc 2-1 myc 2 DiSu I Ph^n B Thfing tu lien tich so 02/2008/TTLT-
TANDTC-VKSNDTC-BVHTT&DL-BKH&CN-BTP ngay 03/4/2008 vS vi^c hddng dSn 
ap dung ni6t s6 quy djnh cila phap lugt trong vi&c giai quy^t cac tranh chap vS quygn SHTT 
tai Toa an nhSn d^n. 

http://moj.gov.vn/qC/tintuc/Pages/iighien-cuu-trao-doi
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NhUng phan tich drfen cho thay, khi ap dung bifen phap aii dinh mtic ^ i 
thudng dieo lu4t dinh, Tda an vin phai can cti vao nghia vu chting minh cua 
nguyen ddn, bao gbm chting minh sU tbn tai ctia thifet hai, chtilig nnnh Ui^ 
d-ung diUc, khach quan ctia viec khdng cd dti cd sd dfe xac dinh mtic tiii^ 
h^i ma minh dang ganh chiu cung nhU mtic ldi nhuan cua bi ddn. IVldt« 
khac, cd dife ndi, dfe ap dung each in dinh diiet hai nay phai thda man dieu 
Hen c ^ va dti, cu dife: nguyfen ddn phai dap ting dudc nghia vu chting nunn 
va Tda an, d:en cd sd chting cti cua nguyen ddn se can cti vao tinh chat, m c 
db, hoan canh diUc hien hanh vi xam phgm dfe quyfei dinh khoan tifen cMp 
thuan cho nguyen ddn dUdc hudng trong mtic gidi han do luat dinh. ^ 

Ddi chifeu vdi hai tinh hudng dUdc rn'ch din, Tda an khi ap dung bien 
phap an dinh mtic bbi thudng theo luat dinh da bd qua yfeu tfe khdng tdn 
tgi thifet hai do chinh nguyfen ddn ditia nhgn vifec khong cung cap dUdc 
chting cti. Tda an chti yfeu dUa vao rinh chai, hanh vi ctia bi ddn dfe ap dung 
each rinh diiet hgi nay. Xet vfe gdc do muc dich ap dung phap lu^t ddi vdi 
hanh vi xam pham, Tda an co die khdng sai. Tuy nhien, nfeti xet tti gdc dd 
ap dung phap lugt, Tda an da khdng cd dti can cti phap ly dfe an dinh mtic 
bbi diUdng thiet hgi theo luat dinh. Nfeu ndi ring muc dich ap dung phap 
luat nham ran de cho xa hdi thi lgi cang khdng dung vi bbi thudng thifet hgi 
ngoai hdp dbng ndi chung va bbi thudng thifet hai do hanJi vi xam pham 
quyfen sd hUu cdng nghifep theo phap luat Vifet Nam ndi rieng dfeu hudng 
dfen muc dich khdi phuc thiet hai chti khdng ngan chan va ran de. 

Thifet nghi, trong trUdng hop nay, dfe cd thfe tUdc doat ldi nhuan b^t 
chinh ctia ngUdi xam phgm, Tda an cd thfe van dung quy dinh tai Difeu 579 
BLDS nam 2015 ve nghia vu hoan tra do chiem hflu, sti dung, dUdc ldi vfe 
tai san khdng cd can cti phap luat®. Cd sd phap ly cho vide ap dung nay la 
viec nhin nhan ban chai quyfen sd hUu cdng nghifep cting la mdt loai hinh 
quyfen dan sU. 

Hudng loi khdng chinh dang' ^ bien phap ddi nghich vdi bbi thudng 
thifet hai. Neti nhu bdi thudng thiet hai nham khdi phuc lai tinh trang ctia 
nguyen ddn nhU thdi diem chUa xay ra hanh vi vi phgm ctia bi don, hudng 
ldi chinh dang nham muc dich loai trti (tUdc dogt) cua ngUdi xam phgm, 
khoan loi hoac ldi thfe, loi ich cd duoc tti hanh vi xam pham. Cd nghia, bien 
phap hudng ldi khdng chinh dang se l^y di nliUng kfei qua ma ngudi xim 
pham cd dUdc tti hanh vi xam pham tra vfe cho nguyen ddn. Ban chat ctia 

* DiSu 579 BLDS nam 2015 vfe nghia v u hoan tra quy djnh- "1. Ngubi clii6n hdu, ngubi su dyng 

tai sdn cua ngubi khde md khSng co cdn cii phdp ludt thi phdi hodn tra cho chu s6 hau, chti the CB quytn 
khac ddi vai tdi sdn do; niu khing Iim ditac chi) sd hitu, chA (hi co quyin khac ddi vbi ffli sdn thi pdai 
giao cho ca quan nhd nudc cd tham quy^n, tril trubng hfp quy dinh t^i Diiu 236 ciifl Bd luit nhy. 2 
Ngubi t/i(pc hi vi Id] sdn md khCng co cdn cii phdp ludt ldm cho ngu'oi khde b; thiit hgi th'i phdi hodn trd 
khodn Ifi do cho ngubi bi ihiil hgi, trii trubng hfp quy dinh tgi Diiu 236 cAa Bf ludt ndy." 

' Terence P . Ross , Intellectual property law Damages and Remedies, N e w York , 2005, tr. 12 



bifen phap nay la budc ngUdi vi phgm phai tti chdi, chfoi dtit hanh vi xam 

phgm ctia minh. 

Dfe van dung ly thuyfe't "hudng ldi khdng chinh dang" Tda in Hoa 

Ky da ISip ban : ngudi xam phai khdng thfe dUdc hudng loi nhuan c6 dU0c 

th hanh vi xam phgm. Trong tinh hudng nay, ngUdi xam pham cd dife xem 

h ngudi gia khoan ldi nhuan nay dUa tren "tiy thac gian tifep" ddi vdi phUn 

xam phgm^". 

2. Bbi thudng thiet hsi do hanh vi xam pham quyfen s6 hUu cdng 

nghiep theo luat dinh trong phap lu$t Li6n bang Nga va Hoa Ky" 

2.1 Bdi thubng thiit hq.i do hdnh vi xdm pham quyin sd hUu cdng 

nghiip theo lu^t dinh trong phdp ludt Liin hang Nga 

Khoan 3 Difeu 1252 BLDS Lidn bang Nga nam 1964 (stia ddi, bd sung 

^ n nhit nam 2014) quy dinh: "Trong diidng hdp duoc quy dinh bdi Bb 

lu^t nay ddi vdi tting ddi tUdng tai san sd hUu di me ho?ic cdng cu phan 

bifet nhit dinh, khi quyfen dde quyfen hi xim pham, chti sd hUu thay vi 

yfeu cau bdi thudng thifet hai, cd quyfen yeu c'au ngUdi xam pham bbi hoan 

("immieHcaiOM") thifet hai do hanh vi xam pham"'^ Cu thfe, ddi vdi nhan 

hieu, tren cc sd quy dinh tai khoan 4 Difeu 1515 BLDS Lien bang Nga, chti 

sd htiu cd quyfen lUa chon yeu cau ngUdi xam phgm bdi hoan do hanh vi 

xam pham diay vi bbi thudng thifet hai vdi mUc tti 10.000 dfen 5.000.000 

mp hoac 2 1 ^ gia di hang hda mang nhan hidu xam pham hoac 2 fan gia 

tri quyfen sti dung nhan hifeu dUdc xac dinh dua theo gia chuyfen quyen sti 

dung nhan hifeu hdp phap'^ PhUdng thtic in dmh mtic bbi thudng theo luat 

Mark Schankerman, Suzanne Scotchmer, "Damages and injunctions in protecting intellectual 
property". Rand Journal of Economics, Vol 32, No. 1, Spring 2001, nr. 203. 
Ngubi vift chgn phap luJt Litn bang Nga va Hoa Kf d^ nghiSn c^u b6i ti'nh ch^t djc thti 
ciia b6i thil5ng thi^t hai theo lujt dmh trong hai h$ thSng phap lujt nay. Bfin c^nh d6, khftng 
phai h§ thfing phap luJt nao cflng ap dyng bi^n phap an dinh mUc bbi thu6ng do hanh vi x^m 
phgm quySn SHTT theo lu|t djnh. Phap lujt Nh^t Ban, Diic kh6ng cho phep ip dyng b6i 
thiibng thi^t hai do hanh vi xSm pham quy&n set hOu cflng nghidp theo lu^t djnh. Xem thSm 
Le Th( Hoang Thanh va TrUdng Hfing Quang, "B&i thubng thi^t hgi d6i vdi hanh vi xim 
phgm quy&n tac gia va nhan hi§u hang hoa theo phip lu&t Nhin Bin va thUc ti^n ip dyng", 
Mia nudc vd phdp ludt, 56 6, 2011. 
Khoin 3 Ditu 1252 BLDS Lien bang Nga (FK PO) "e cjiynaxx, iipedycMompenHbix 

HacmoaufUM KodeKCOM djia omdentHbix eudoe pesyjibmamoe uHmemeKmycuibHou 
defimejibHocmu win cpedcme UHdueudyojiiaaifuu, npu napytueHuu ucKJiioHumejibHozo npaea 
npaeooSjiadamejib enpage ejuecmo eosMeinenuH y6bimKoe mpe6oeamb om Hapyiuummn 
ehiTutambi KOMneHcaifuu 3a Hapyiuenue yxcaaHHOZO npaea", http //ivo.garant,ru/#%2Fdoc 
ument%2F10164072%2Fparagraph%2F161960782%3A2, tmy cjp n^y 01/10/2018. 
Khoan 4 Difiu 1515 BLDS LiSn bang Nga (TK P<I>) "IIpaeoo6jiadame/ib enpaee mpeSoeamb 
no CBoejuy ebi6opy om Hapyuiumejm SMecmo eojMeufenua ydbimKoe ebiiuiambi KOMneHcatfuu: 
1) epasMepeom decHmu mbicmdo namuMwuiuoHoepy6jieu, onpedejiaeMOM noycMompenuio 
cyda ucxoda m xapaionepa HapyuteHUH, 2) e deyKpamHOM paatepe cmowuocitiu moeapoe, na 
Komopbix HesaKOHHO pasMeufeH moeapHuU SHOK, UJIU e deyKpamnoM pasMepe cmouMocmu 
npaea ucnojib3oeanua moeapnoso snaxa, anpedenaeMou ucxoda us ifCHbi, Komopaa npu 
cpaenuMbix o6cmoamejibcmeax o6biiHO esuMuemcH 3a npaeoMepnoe ucnoabsoeanue 
moeapHOSO snana", http;//ivo.garant.ru/#%2Fdocument%2F10]64072%2Fparagraph%2Fl 
0199%3A2, truy c?p n^y 01/10/2018. 
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dinh my cting ap dung dbi vdi hanh vi xam phgm quyen tac gia pifeu 1301 
BLDS Lien bang Nga), hanh vi xam pham quyfen Uen quan pifeu 1311 
BLDS cua Lien bang Nga). 

Vifec ap dung phUdng thtic khdi phuc dtifet hai dudi hinh ditic bbi hoan 
dieo quy dinh ctia BLDS Lien bang Nga dbi vdi mdt sb ddi WOng quyfen 
SHTT nhu da neu dUdc giai tb'ch bdi cac ly do": 

- Gia di cua quyfen SHTT ddi vdi ldi ich cdng dbng; 
- Tmh châ t de bi xam pham ctia quyfen SHTT; 
- Su tifep nhgn kmh nghiem phap lu^t nUdc. ^ 
Ben canh viec ghi nhan quyfen yeu c^u ap dung bien phap bdi hoan khi 

khdng bat budc chting minh cd sU tbn tgi diiet hai, BLDS Lian bang Nga 
cUng giai phdng chu sd hUu khdi nghia vu chting minh ldi ctia ngddi xam 
phgm. Theo quy dinh Dieu 1064, drach nhiem bbi hoan se ap dung dUdc ap 
dung nfeu nhU ngUdi xam phgm khdng chting minh dUdc minh khdng cd 
ldi trong hanh vi x im pham. 

Quy dinh phap lu^t ctia Lien bang Nga cho thay, bdi hoan va bbi 
thudng thiet hgi ]2. nhUng bien phap dde lap ma chti sd htiu cd dife ltia chon 
ap dung khi quyfen sd hUu cdng nghiep ctia minh bi xam phgm. Cac bifen 
phap nay dfeu khdng cd muc dich uUng phat ma hUdng dfen khdi phuc thifet 
hai do hanh vi xam phgm quyfen sd hUu cdng nghiep, Ca hai bifen phap 
nay dfeu la nhUng bifen phap cd tinh cha't tai san, hUdng dfen nhung kfet qua 
khdng mong mudn vfe tai san ctia ngUdi cd hanh vi xam pham. JVlac dti, 
CO sd ap dung cd difem chung d sU ton tai hanh vi xam phgm quyen sd htiu 
cdng nghiep, nhung difeu kien dti dfe ap dung cac bifen phap nay lai khac 
nhau mdt each can bin. Nfeu nhu bdi diUdng thiet hgi theo thiet hai thUc 
tfe yeu c^u chiing minh dUdc sU tbn tgi thifet hai va thifet hgi phai dap ting 
duoc cac dac tmh im phap luat quy dinh, thi ddi vdi bbi hoan, ngUdi yfeu 
can chi dting d sU chting minh cd sU tbn tai hanh vi xam phgm. Nhu vay 
vdi quy dinh khbng bat budc phai xac dinh mtic thiet hai va cung cap chting 
cti tuong ting, bien phap bbi hoan tao them cho chti sd hUu cd hdi khdi 
phuc lai rinh trang tai san trudc khi xay ra hanh vi xam pham. Tuy nliien, 
thUc tifen ap dung cung bbc Id nhUdc difem ctia bien phap nay khi chti sd 
hUu nhan thay thiet hai minh ganh chiu thap hdn mtic bbi hoan, thay vi dUa 
ra yfeu c^u bbi thudng thifet hai theo thiet hgi thuc tfe se lua chon yfeu cau 
bbi hoan mdt khoan tifen do Tda an xac dinh drong gidi han do luat dinh. 
Nhudc difem nay da dUdc thUc tifen xet xti nUdc Nga khde phuc bang viec 
cho phep Tda an ap dung mtic bdi hoan thap hdn mtic tdi thifeu do ba t 

" 3 . raepiuiOB (E. Gavrilov), "KoMneHcauwa 3a napymeHHe HCKJiiOHHTejiLm,ix n p a s ii 
HCKOTOpwe acncKTbi ee npHMCHeHiM", Xosaiianeo u npaso (Tam djch "Bbi hoan thi^t hai do 
hanh vi x4m ph?m quy6n d<)c quyen va mpt s6 vSn dfe tfl thUc ti^n ap dung" , TM chi Kmh ti 
vdphdpiudt),S61 {A3^)/2Q\\.tT.3-21 



dinh dua trfen nguydn tac cdng bang, hop ly va can cti vao tinh cha't hanh vi 
xam phLam'̂  

Nhu vay cd thfe thay, phap luat Lifen bang Nga cd sU phan dinh ra't rd 
hai bifen phap khbi phuc thifet hai do hanh vi xam pham quyfen SHTT: bbi 
thudng thifet hai va bbi hoan. Trong dd bien phap bdi hoan thifet hai vdi 
difeu kifen ap dung can cti vao hanh vi xam phgm thay vi can cti vao thifet hgi 
xay ra, cho thay muc dich hd trd, giam nhe ganh nang chting minh cho chti 
sd hUu. De ban chfe mat trai ctia bien phap nay, phap luat cung da trao cho 
Tda an sU linh boat trong viec difeu chinh mtic bdi thudng thap hdn mtic 
luat dinh nfeu Toa an th^y hdp ly. 

2.2 Bdi thudng thiit hai do hanh vi xdm pham quyin sd hitu cdng 
nghiip theo lu0t dinh trong phdp ludt Hoa Ky 

Luat Lanham, 35 U.S.C §1117 quy dinh ddi vdi hanh vi ban, chao ban 
hay phan phdi nhan hifeu gia, gia tri khoan bbi thudng thifet hgi nhU sau'*: 

(1) Khdng it hdn 500 USD hoac nhieu hdn 100.000 USD cho mdi 
nhan hifeu gia ddi vdi m6i loai hang hda hay dich vu dudc ban, chao ban hay 
phan phd'i ma tda cho la hdp ly; hogc 

(2) Neu tda phat hifen thay viec sti dung nhan hifeu gia dd la ldi cd 
y, khdng nhifeu hdn 1.000.000 USD cho mdi nhan hifeu gia ddi vdi moi 
logi hang hda hoac dich vu ban ra, chao ban hay phan phdi, nfeu tda cho 
la hdp ly. 

Ddi vdi hanh vi xim phgm ten mifen theo §1125 (d) (1), nguyen 
dOn, tai bâ t cti thdi diem nao trudc khi tda an sd tham dUa ra phin quyfet 
cudi cung, cd thfe chon bbi thudng thiet hai theo lu^t dinh thay cho 
thiet hai thuc tfe va ldi nhuan vdi gia tri khdng it hdn $1,000 va khdng 
nhifeu hon SIOO.OOO cho mdi ten mifen, nfeu tda cho la hop ly (35 U.S.C 
§1117 (d)).-

Ddi vdi hanh vi xam pham kifeu dang cdng nghiep dudi hinh thtic ap 
dung kieu dang dUdc cap bang, hoac phien ban bat chudc kifeu dang dd, 
hoac phien ban bat chudc kifeu dang dd dd'i vdi bat ky mat hang nao cd 
mang kifeu dang cdng nghidp dUdc cip bang, hoac ban hoac cd y dinh ban 
ba:t cti mat hang nao cd mang kifeu dang cdng nghifep dUdc c^p bang, quy 
djnh t^ 35 U.S.C §289 cho phep chti sd htiu dUdc hudng mtic bdi thudng 

n H . BHPIOKOB (P.N. Biriucov),"CHHWeHHe cyflOM pa3Mepa KOMnencauHH 3a uapymeHHe 
npaB Ha TOBapHbiii snaK: coBpeMeHHbie TCHfleHUMH", ^Kypnoji Cyda no uHmejuieicmyajibHbiM 
npaeoM (Tarn dlch:"T6a an giam mac b"6i hoan do hanh vi xam pham quyfen d6i vdi nhan 
hifu: xu hudng Men dai", Tgp chi Toa dn sd hau tri tutf), Sfi 3 (3)/ 2014, U. 70-73, http:// 
ipcmagazme.ru/judicial-practice/che-lower-court-of-the-size-of-indemnification-for-
mfhngement-of-trademark-nghts-modem-trends, truy ĉ p ngay 20/10/2018. 
Dinh Xuan Thao, Ludt sd hau In' lu(. An U, If ikuyit vd bai Idp "dn dung, Nxb. Dai hpc Quoc 
gia TP. Hb Chi Minh, 2013, tr. 49, 
Dinh Xu4n Thao, tldd, tr. 49 

http://
http://ipcmagazme.ru/judicial-practice/che-lower-court-of-the-size-of-indemnification-for
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bang toan bd ldi sd nhuSn ma ngUdi xam phgm thu dUdc tti hanh vi xam 

ph^im nhung khdng th^p hdn S250.'^ 

Ndi dung quy dinh vfe bbi thudng thifet hgi do hanh vi xam phgm 

quyfen sd hUu cdng nghifep theo luat dinh trong phap lu^t Hoa Ky c^o diay 

rd muc dich ran de, ngan chan cua cac bifen phap dan sU- Day cUng co the 

xem la dac diing ctia phap luat vfe SHTT ctia Hoa Ky xuat phat til ̂ ^^^f^ 

khdng cd sU phan dinh rd rang luat cdng, luat Ui drong phap luat va chinh 

sach bao hd quyfen sd hUu cdng nghiep ctia Nha nUdc Hoa Ky. 

Vdi nhung phan tich drfen day, dtifet nghi, quy dinh phap luat cUng nhti 

thuc tifen ap dung phudng thtic in dinh mtic bbi diUdng thifet hai do hanh 

vi xam phgm quyfen sd hUu cdng nghifep theo luat dfnh Uong phap iuat Vi^t 

Nam nen cd sU difeu chinh nfeu nhu muc dich lam bat mudn hudng dfen 

viec tgo them cQ hdi khdi phuc duet hgi cho chti sd hUu cQng nhU sU mfen 

deo, hnh hogt cho Tda an trong viec ah dinh mtic bdi thUdng. • 
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