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Tom tat
Thiét hai vdt chdt do hanh vi xdm pham quyén so hitu cong nghiép theo quy dinh
phdp ludt Viét Nam dugc bdi thuong theo cdc nguyén tdc chung dp dung cho boi
thuong thiét hai ngoai hop dong.' Bén canh 6, Dieu 205 Ludt s6 hiau tri tué
(SHTT) Vi¢t Nam nam 2005 cd quy dinh vé nguyén tdc xdc dinh mic bii thuong
theo ludt dinh. Muc dich quy dinh nguyén tdc nay huong dén viéc tao thém co héi
khoi phuc thi¢t hai cho chit s6 hit cing nhut sy mén déo, linh hoat cho Toa dn trong
viéc dn dinh muic boi thuong. Tuy nhién, thuc t€ dp dung bic I nhang han ché nhdt
dinh cia nguyén tdc nay.

Tu khoa: sé hi cong nghiép, thiét hai thuc té, thiét hai va boi thuiong

Abstract
According to the Vietnam’s Civil law, actual damages caused by the infringement of
industrial property right will be compensated based on the common principles applied to
damages compensation outside of contracts. In addition to that, Article 205 of Vietnam
2005 Intellectual Property Law states the principles based on which compensation
levels are identified by the law. The purpose of these principles is to create chances
to restore damages for the plaintiffs while maintaining the flexibility of the court and
jury in awarding compensation damages. However, the application of these principles
reveals certain disadvantages.
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1. Boi thuong thiét hai do hanh vi xam pham quyen s6 hau cong
nghiep theo luat dinh trong phap luat Viet Nam
Pé minh hoa cho thuc tién dp dung muic boi thudng thigt hai theo luat
dinh trong phdp luat Viét Nam c6 thé ké dén tranh chdp quyeén s6 httu cong
nghiép d6i vdi kiéu ding cong nghi¢p gitta Cong ty Nha Quin va Cong
ty Y Thién, theo dé Cong ty Y Thién da chon hinh thiic boi thutng thiét
: Péi vdi thiet hai vac chit, theo Digu 585 B¢ lujt Dan sy nim 2015, baéi thudng thi¢t hai
ngoai hop dong dugc thuc hién theo cdc nguyén tic sau: bodi thudng toian b¢ thiét hai chi dp
dung d6i vdi thi¢t hai thuc t&; cic bén c6 thé théa thuin vé miic, hinh thic va phuong thiic
bbi thudng; muiic boi thudng c6 thé giim hogc thay déi khi ddp ung dieu kién theo luit dinh
va khong bao gom phin boi thudng cho nhung thié¢t hai do 161 cta bén bi thiét hai gay ra; dé

dugc bbdi thusng cho nhang thiét hai xdy ra, bén c6 quyeén va Igi ich bj xam pham phii chiing
minh di dp dung cdc bi¢n phdp cin thiét, hop Iy dé ngin chin, han ché thiét hai.
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ong ty Y Thién vé viéc dp dung cich
i 4 dinh nitc boi thudng theo luac dinh dya wen ljp l_uét:;hhﬁlr;s f}?,d“
dibu kién xdc dinh thiet hai. Cu thé nhu: Cong ty moi duge . _i’_ dng
6/2007 va nhin chuyén nhuigng kiéo ding cong NENIEP 1 COTE Y | i
Sanh thing 7/2007; thoi diém ra thong bio cho cong &y o i Quank;'
hanh vi xam pham quyén s6 hiu wf tué vao thang 8/2007; khéng c6 khi
ning danh gid vé mdc thu nthap bét hop phép cha cong ty Nba Quér} trong
viéc st dung tréi phép cdc ki€u ding ctia cong ty Y Tbjén. Ly do cla viéc
khong cinh g duiac thu nhp bi hap phip ciia ngui xim pham xuk pht
it vige gifa cong ty Trudng Sanh va cong ty l\'Ihé Quén dang cé tran}h chip
ve hgp dong lién doanh va Toa dn nhan dan tnh B{nh Du0ng3 da s quyét
dinh 4p dung bién php khin cip tam thdsi, bugc cong ty Nhi Quin cung
cip tai liu, ching tit k€ todn dé kiém todn, nhung kh)éng dugc 6ng K_uo
Chi Sheng chdp hanh. V¢ phia Toadn, Tda in cang khing dinh khong tép
can dugc cdc chung nf k€ todn. Cong ty Nha Quin cang kh()r{g cung cip
bit ky tai béu ndo nén Todz dn khong c6 co s6 ddnh gid Chl'nh x4c thu ‘nh;gp
ctia Nha Quén i vigc st dung cdc ki€u ding cong nghiép thugc quyen sé
hitu cia cong ty Y Thaén. Vi nhung cinh riét erén, Toa dn da cho ring yéu
Ciu bbr thudng thiét hai theo ludt dinh cta cong ty Y Thién I phit hp véi
quy dinh tai diém ¢, Khoin 1, Digu 205 Luat SHTT nam 2005.

Xéu muic bot thudng vé vit chit, Hoi déng xét xit cho ring cong ty Nha
Quin di ¢618i ¢ y sin xuit hang hda cd kiéu ddng da dugc bao h¢ cia cong
ty Y Thién téu thy trén dja ban nhidu tnh bén e wong khodng thai gian
s khi dugc thong béo (27/8/2007) dén nay vi vi pham d6i vdi nhitu kiéu
ding, nén muc bdi thusng do Toa dn dn dinh B 400.000.000 dong2.

Binh lugn vé bién phdp 4n dinh thiét hai nay, tic gid Nguyén Hd Bich
Hing cho ring “Trong trudng hgp ndy dudng nhu Tba dn ¢6 phan “nudng
tay” vdi nhong hanh vi xam pham ctia cong ty Nha Quian. Vi hanh vi clia
Nhi Quin T ¢6 y xam pham nhiéu kiéu ddng khdc nhau ciia cong ty Y
Thién, viéc sin xuit, buon ban hang héa vi pham kiéu déng céng nghiép
dién ra & nhigu noi khic nhau, dién ra trong mot thoi gian dai. Muc bdi
thudng trong rudsng hgp nay ¢6 thé ap dung miic t6i da theo quy dinh cia
phip luat. Mac du theo quan diém cia tic gid mitc bbi thudng theo quy
dinh h—‘?“ nay clia Ludt §& hitu o ré Ia khong cao va do dé khong mang
tfn_h ‘.:hé[ rin de can thiét. Trong vu viéc nay, d6i vdi nudc boi thusng thiét
hai v& vit chit giy ra cho cong ty Y Thién ma Toa 4n an dinh tht c6 thé
ch'o r?ing Toa dn chon phucng 4n di hoa vi quy khi &n dinh muc bdi thudng
thiet hd nht rén. Va c6 thé n6i ring muic bai thudng thiét hai nhu tén

2

26
hai theo luat dinh. Quyét dinh ctia ¢

i‘;ﬁﬂ‘am stt dung trong bas vict duge din i Sach tinh hudng, Ludr sé haw 1 tug Vigt Nom,
Nxb Hang Duc, nim 2017, do Nguyén Ho Bich Hing I chs bien t tr. 196
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nhu chua du sic rin de ddi véi cong ty Nhi Quin néi déng va xi hoi néi
chung™.

Trudng hgp thit hai minh hoa cho thuc tén 4p dung muic bdi thudng
thi¢t hai theo luat dinh ong phdp luat Viét Nam la ranh chip quygn sd
hau cong nghi¢p déi voi sing ché “Bat che ning oy cubn” giva Cong ty
Thanh Dong vd Co s6 san xuit Ngoc Thanh?, wong dé nguyén don yeu
cau bdi thuding thiét hai nhung khéng chiing minh dugc thiet hai vat chit.
Tda 4n cdp so thim da xem xét cdc yéu chu cia Cong ty Thanh Pong
khong chung minh dugc thige hai thuc t€ vé vit chit, tinh thin. .. nhung do
hinh vi xam pham quyen s huu tf tué ciia Co s8 Ngoc Thanh kéo dai va
c6 he thng, di lam édnh hudng dén thu nhap kinh doanh mét co hoi kinh
doanh trong vigc chuyén giao quy®n st dung sdng ché va kiéu ddng cong
nghiép, danh tiéng vA hinh 4nh cia cong ty bi gidm sit, chi phi dé thyc hién
cdc chién dich quing cdo bi phd héng nén di cin cuf vio diém ¢ khodn 1
Dieu 205 va khodn 2 Digu 205 Lust SHTT nim 2005 in dinh muc busc
Co s6 Ngoc Thanh phii boi thusng cho Cong ty Thanh Pong tign chiét
hai vat chit Ix 200.000.000 dong.

Hai tinh huéng néu erén ¢é diém ttong dong veé phuong thitc Toa 4n
da dp dung dé 4n dinh muic bdi thudng - theo luat dinh. C6 nghia trong ca
hai tranh chip nay, Toa 4n khi dn dinh muc bt thudng da khong dya trén
thiét hai thuc t€ cda chu sé httu ¢6 quyén s¢ hotu cong nghi¢p bi xam pham.
Tinh chit “luat dinh” cta phuong thic 4n dinh muic bbdi thudng nay duge
hiéu theo nghia: phy thudc vao mutc do thiét hai, mitc bdi thuong do Toa
4n 4n dinh khéng vugt qua han mitc lujt cho phép.

Khoan ban vé tinh “nucng tay” hay thi€u rin de cia muc boi thusng
ma Tda dn da dn dinh gong hai ranh chip ndi trén, ngudi viét mudn dé
cip mot vin dé khidc, d6 1 dieu kién dp dung bién phdp 4n dinh muc boi
thusng theo lugc dinh.

Theo Dien 205 Luar SHTT nam 2005, Tda an c6 hai phuong thitc dn
dinh mic bbi thudng: theo thiét hai thuc t€ va theo luat dinh.

An dinh muc boi thudng theo thi¢t hai thuc t& chi ¢é thé 4p dung khi
nguyén don ching minh dugc thiét hai va muc bdi thuting s¢ ducc xdc dinh
theo mot trong hai cin ct quy dinh tai diém a, diém b khodn 1 Digu 205
Lugt SHTT nam 2005 (stta ddi, b sung nam 2009) gom:

- Téng thiét hai vat chit tinh biing tién cong véi khodn lgi nhugn ma
bi don da thu duge do thuc hién hanh vi xdm pham quyén SHTT, néu
khoan Igi nhuan bj gidm siit ctia nguyén don chua dugc tinh vao téng thiet
hai vat chit; hoic

3 Xem Nguyén Hb Bich Hing, ddd, tr. 229.
¢ Xem Nguyén Hb Bich Hang, ddd, wr 160 - 161.
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- Gid chuyén giao quyn st dung ddi rugng SHTT vai gid dinh bi don
dugc nguyen don chuyén giao quyen stt dung d6i tugng do theo hop dong
sit dung déi nfong SHT Ttrong pham vi miong ting vdi hanh vi xam phan
da thuc hién.

Co 56 phip ly ctia phuong thuic 4n dinh muc boi thusng theo luat djnh
duge ghi nhin @i diém c, khoan 1 Dréu 205 Lugt s6 hitu o wé nam 2005
(stta déi, bé sung nam 2009), theo d trong trusng hop khéng the xdt d!“_”
dugc mic bdi thing thit hai ve vat chat th muc bbi thusng thigt hai vé vit
chit do Toa 4n 4n dinh, thry thugc vao muc do thiét hai, nhung khéng qud
nim tram triéu déng.

Quy dinh nay cho chiy, boi thudng thiét hai theo Just dinh cang Qhu
bién ph4p bdi thudng dya trén thi¢ hai thyc t€ déu c6 ciing can ¢ phdt sinh
tréch nhiém, bao goms:

- Thiét hai;

- Hanh vi xam pham quyen sd hou cong nghiép;

- Quan h¢ nhin qué gitta hanh vi xdm pham quyén sé hitu cong nghiép
va thi¢t hai giy ra.

Mot cich khic c6 thé khing dinh, khi quyén dan sy néi chung, quyén
¢ hou cong nghi¢p nhu quyén dan sy trong Linh vitc sé hiu cong nghiép
n6i féng, bi xam pham, dé c6 thé p dung phusng thic bdr thudng thi¢t
hat, digu kign khéng thé thiéu a c6 thiet hai xdy ra. Diéu ndy da duge quy
dinh rit 16 tu khodn 1 Digu 584 B¢ luat dan syt (BLDS) ndm 2015: “Ngudi
nao 6 hanh vi xdm pham tinh mang, sc khde, danh du, nhdn phdm, uy tin,
tai sdn, quyén, loi ich hop phdp khdc cia ngudi khac ma gay thigt hai th phdi bsi
thudng, tris indmg hap B ludt nay, lugt khdc c6 litn quan quy dinh khac”.

Trong linh witc 58 hitu cong nghiép, chi s6 hou 6 quyén sd hou cong
nghiép bj xam pham cang c6 quyén dp dung bién phip bugc boi thusng
thiét hai theo khodn 4 Diéu 202 néu vidc xdc dinh chiét hai vi 4n dinh muc
bd1 thudsng ddp ung quy dinh tai céc Digu 204 va Digu 205 Luic SHTT
nam 2005.

Nghia vu ching minh thiét hai thuéc vé chi s6 huu theo khodn 6
Dieu 203 Luac SHTT nam 2005.

Nhu vay, cho dir bdi thudsng thiét hai theo lut dinh dugc xem B bien
phip dic this wong rich nhi¢m boi thutng thiet hai do hanh vi xam pham
quyen & hitu cong nghiép xust phit tif tnh khé khan, phtc tap trong viec
xdc dinh thiét hai vi chung minh cho muc yéu cau boi thudng, nhung viéc
4n djnh muc bdi thudng clia Toa dn vin phs trén co s miic dg thigt hai. Co
s Cic cin cu my duoc xic dinh dua trén khodn 2 Ditu 198, kh, it
nam 2005, theo d6 t6 chuc, 4 nhao bi thiet hai do hanh vr xim ::;"m‘ q}:;in ‘s‘l?TI:l?roSc:R

yéu cu co guan nha nude ¢ thim quyzn xir I hanh vi xam pham bing cic b hap di
sy, hanb chinh va hinh sy pham bing cdc bien phip din
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nghia, sit ton tai ctta thigt hai thyc t& vn phai B yéu 1 bit bugce bam phit sinh

trdch nhiém va in dinh muic bdi thudng. Sy khdc biét cia bién phip in dinh

muic bdi thuong thiét hai theo phudng thic lujt dinh so véi viec £n dinh muc
bdi thudng theo thiét hai thuc t€ chi & chd: nguyen don chung minh dugc

6 thiét hai nhung khong c¢é nghia vu xdc dinh duge mutc dé thiét hai thuc

t€. Bén canh d6, nguyén don lai phii ¢6 nghia vu chiing minh: viéc xdc dinh

muc bdi thusng thiét hai vE vit chat rong musng hop nay khong thé thyc
hien dugc hojc chura cé dit thi trudng cho cde hang héa hgp phdp dé xic
dinh thiét hat ctia nguyen don dua &én mue gidrn siit doarth thu bdn hang héa
dé trudc va sau khi xdy ra hanh vi xam pham. Tuy nhién, viéc 4p dung bién
phdp in dinh thiét hai nay cong phai dim bio dé nguyén don khong hudng
lgi khong chinh déng rong trudng hgp néu yéu cau bbi thutsng theo thiét hai
thc t€ thy mutc boi thudng cd thé sé thap hon muic bdi thudng theo lujt dinh.

Vi thé cho nén “néu nguyen don vién ly do dé duge 4p dung muic bdi thudsng

theo luat dinh va bj don chuing minh duoc nuc thiér hai ctia nguyén don, thi

Tod dn khong chip nhin yéu cau cta nguyén don ma c6 thé chip nhan yéu

ciu cda bj don dé€ quyét dinh muic bdi thudng thiet hai™.

Dai véi Toa dn, dé dim bio quyét dinh mtc bsi thudng hep ly, phii
hop véi titng trusng hop cu thé, bio vé dugc quyen, Idi ich hgp phdp cua
ngudi b thiér hai, Toa 4n phii cin cif vio dnh chdt, mic dé cda hanh vi
x4m pham tiing loai quyén sé huu cong nghi¢p dé€ &n dinh mutc boi thusng.
Vi dy, d6i vér hanh vi xim pham quyen tic gia, quyén lién quan, Toa én
phai can nhic cic yéu t6 cu thé nhu sau”

- Hoan cénh, dong co xam pham (xam pham do c6 ¥, do v6 y, do bj
khéng ché, hoic do bj 1é thudc ve vat chit, tinh thin, xim pham [an dau,
tdi pham);

- Cich thyc hi¢n hanh vi xim pham (xim pham riéng 1¢, c6 t6 chc,
tf thuc hién hanh vi xam pham, mua chudc, lita d6i, cudng ép ngudn khdc
thyc hién hanh vi xim pham);

- Pham w1 lanh thd, th&i gian, khai lugng, quy mo thyc hién hinh vi xam
pham (tén dja ban mot huyén oa mot dnh, nhi?u huyén cta nhi¢u dnh khdc
nhau, thi gian dai hay ngdn, khéi lugng ldn hay nhé, quy mé thuong mai...);

- Anh hudng, hiu qua cta hanh vi xdm pham (inh hudng & trong
nudc, quéc té déi véi danh dy, nhin phdm, uy tin, danh tiéng cua cha thé
quyen; hiu qui vé vat chit d6i véi chi thé quyen).
¢ Lé Van Sua, “Quy dinh ctia phdp ludt ve bdi thusng thi¢t hai do xAm pham quyen 56

bow trf té - Kién nghi”, http://moj.gov,vn/qt/tintuc/Pages/nghien-cuu-trao-doi.

aspx?liemID=1942, truy cap ngdy 21/10/2018. _

’ Diém c.2 gés muc 2.1 myc 2 Dieu [ Phan B Théng us lién uch s6 02/2008/TTLT-
TANDTC-VKSNDTC-BVHTT&DL-BKH&CN-BTP ngdy 03/4/2008 vt viéc hudng din
4p dung mét s6 quy dinh cva phitp lujt trong viee gisi quyét cic tranh chdp v¥ quytn SHTT
1i Tba dn nlun dan.


http://moj.gov.vn/qC/tintuc/Pages/iighien-cuu-trao-doi

30 TAP CHI KHOA HOC PHAP LY VIET NAM SO 05(126)/4022
nh muic bot

cha

Nhitng phan tich tren cho thay, khi 4p dung bién phap in dinh ™
thussng theo luit dinh, Toa in vin phii can i vio nghia vy ching minh €72
nguyén don, bao gdm ching minh su ton i cia thi¢r hai, ching mmh;hjer
arung thuc, khich quan cua viec khong c6 du co s6 dé xic dinh muc & b
hai ma minth dang ginh chiu cang nhu muc loi nhujn cta bj don. Mot ifu
khic, c6 thé néi, d€ 4p dung cich n dinh thiét hai nay phdi théa min &
kién can va du, cu thé: nguyén don phéi dip ting dugc nghia vi chung e
va Toa dn, trén ¢o s6 chung cu cia nguyén don sé cin cd vao n'.u‘h Ch“: ’:5
d6, hoan cinh thyc hién hanh vi xm pham dé quyét dinh khoan tién chip
thuan cho nguyen don dugc huéng trong muc gidi han do lugt dioh.

Di chiéu vai ha anh hudng dudc rich din, Toa dn khi dp dung bien
phidp #n dinh muc boi thudng cheo luat dinh da bé qua yéu to k_hi)rkg ton
tai thiét hai do chinh nguyén don thita nhin vi¢c khong cung cip duoc
chung cit. Toa dn cha yéu dya vao tinh chit, hanh vi ctia bi don dé dp éung
céch tinh thiét hai nay. Xét vé géc do muc dich dp dung phdp Juat déi Vd}
hanh vi x4m pham, Toa 4n ¢4 thé khong sai. Tuy nhién, nél xét it géc do
dp dung phip luat, Tda dn da khong ¢6 du can cuf phap ly dé an dinh muc
boi thusng thiée hai theo luit dinh. Néu néi ring myc dich 4p dyng phﬁp_
lugt nhim rin de cho xi h¢r thi lai cing khéng diing vi boi thusng thiét hai
ngoai hgp dong néi chung va bdi thusng thiét hai do hanh vi xam pham
quyen s& hou cong nghiép theo phdp Juat Viét Nam ndi riéng deu hudng
dén myc dich khoi phuc thiét hai chit khong ngin chin va ran de.

Thiét nghi, mong trudng hop ndy, dé ¢ thé wdc doat loi nhuan bit
chinh ciia ngudsi xam pham, Toa 4n cd thé van dung quy dinh tai Digu 579
BLDS nim 2015 v& nghia vy hoin trd do chiém hiy, st dung, dugc lgi vé
i san khong ¢ can cu phdp luges. Ca s& phip ly cho viéc dp dung nay Ja
viéc nhin nhén bin chit quyén sé hou cong nghiep cong 2 moe loai hinh
quyén dan sy

Hudng lgi khong chinh ddng’ I bién phdp d6i nghich vdi boi thutng
thiét hai. Néu nhu bdi thusng thiée hai nhim khoi phuc lai tinh trang ctia
nguyén don nhu thasi diém chua xdy ra hanh vi vi pham ca b don, hudng
161 chinh ddng nhim muc dich loai ot (tudc doat) cua ngudi xim pham
khoan Ig1 hoic 1¢1 thé, 16i ich c6 duge tit hanh vi xam pham. C6 nghia, bién
phdp hudng lgi khong chinh ding sé Hy di nhing két qud ma ngudi xam
pham ¢6 dugc tif hanh vi xam pham @ vé cho nguyén don. Bin chit cta
¥ Ditu 579 BLDS nam 2015 v nghla v hokn tri quy dinhy 1. Newor déin hitt, 1o st dyng
tai sdon cua nguisi khde i Kisong <6 e i phdp lugt thic pha hiodn 1ra cho chi <8 hitw, i the o quyiey
Whdc ddi v tn san do; néie khdng nm duge chik 59 haw, it the 6 quyin khac d6i i tan san 1hi phg,
o cho o quan nha witic ¢6 thdm quyén, i triong hop quy dnh tai Ditu 236 cia B¢ lude nay 2
Newidn duuge It vé tar san ma khéng c6 can et phap ludt lam cho ngudi klide by thi¢t hat tht phi liody 1y

Ko Ioi 6 cho nguist bi thit hai, tri tniomg hop quy dinh tai Ditw 236 ctia B ludt niry.”
5 Terence P. Ross, Intellctual property law Damages and Rewedies, New York, 2008, tr. 12
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bién phdp nmay I buéc ngudi vi pham phai df chéi, chdm duc hanh vi xam
pham ctia minh.

Dé van dung ly thuyét “hudng l¢i khong chinh déng” Toa 4n Hoa
Ky da lap luin: ngudi x4m phai khong thé dudc huéng 1¢i nhudn cé duoc
tit hanh vi xam pham. Trong tinh hudng nay, ngudi xam pham cd thé xem
12 ngudi git khodn 1¢i nhuan nay dya trén “dy théc giin Gép”” dé1 vdi phin
xim pham®.

2. Boi thuong thiet hai do hanh vi xam pham quyen sé hiwu cong
nghiép theo lugt dinh trong phap luat Lién bang Nga va Hoa Ky"

2.1 Bdi thuing thi¢t hai do hanh vi xdm pham guydn sé haw cong
nghi¢p theo ludt dinh trong phdp luat Lién bang Nga

Khoin 3 Pidu 1252 BLDS Lién bang Nga nim 1964 (stia déi, b8 sung
gin nhit nim 2014) quy dinh: “Trong trudng hep duge quy dinh bsi Bo
ludt my d61 véi tiing déi tugng i sin sé httu i mé hoic cong cu phin
biét nhit dinh, khi quyén déc quyén bi xam pham, chd s¢ hou thay vi
yéu ciu boi thudng thiét hai, ¢6 quygn yéu ciu ngudi xam pham bdi hoan
(“xommencaumsa”) thiét hai do hanh vi xm pham’2. Cy thé, d6i véi nhin
hiéu, trén cd s& quy dinh ti khodn 4 Digu 1515 BLDS Lién bang Nga, chi
& hitu ¢6 quygn lua chon yéu ciu ngudi xam pham boi hoan do hanh vi
xim pham thay vi bdi thudng thiét hai véi mic tir 10.000 dén 5.000.000
rup hoac 2 Bin gid i hang héa mang nhin hiéu x4m pham hofc 2 fan gid
tr quyen sit dung nhan hi¢u ducc xic dinh da theo gid chuyén quyen si
dung nhin hi¢u hgp phip. Phuong thiic &n dinh muc bd: thudng theo lugt

@ Mark Schankerman, Suzanne Scotchmer, “Damages and injunctions 1n protecting intcllectuzl

property”, Rand joumal of Economics, Vol. 32, No. 1, Spring 2001, . 203.
" Nguis viét chon phdp lugt Lien bang Nga v Hoa Ky dé nghien cuu bdi gnh chit dac tht
cta bdi thudng thiét hai theo e dioh trong hai hé chéog phip lugt ndy, Ben cynh do, khong
phii h¢ théng phip ue nio cang 4p dung bien phip fn dinh mic bodi thung do hanh vi xim
ham quy2n SHTT theo luat dinh. Php lut Nhat Bin, Duc khong cho phép £p dung bor
thutng rhuét hai do hinh vi xam pham quy@n s6 htlu cong nghu¢p theo luse dinh. Xem thém
Le Th{ Hoang Thanh vi Truong Hong Quang, “Bdi thubng thigt har d61 vai hanh vi xam
pham quy2n tic gid va nhan hugu hing héa theo phip luat Nhin Bin va thye tién 4p dung”,

Nha inade vé phap ludt, S8 6, 2011,

” Khodn 3 Dizu 1252 BLDS Lién bang Nga (TK P®) “@ cryvasx, npedycsompersisix
N .

R audo8 p
U uay Cpedcme npu nap, ek npasa
npagoobradamens enpage amecmo yBbimKo&

om
3a nap yrazanrozo npaga”, hep //vo garant.ru/#%2Edoc
wiment%2F10164072%2Fparagrapht%2F 16 1960782%3A2, ruy cip nghy 01/10/2018.

s Py

¥ Khodn 4 Bitu 1515 BLDS Lién bang Nga (TK Pdb) “/7p enpage mp
no ceoesty evibopy ont Hap, aatecmo YObimKos
1) 8 passepe om decamu muicay 00 namu. pybneii, onp no
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0199%3A2, troy cip ngdy 01/10/2018,
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dinh ndy cung 3p dung ddi vdi hanh vi xam pham quyeén tic gi4 (Pitu 1301
BLDS Lién bang Nga), hanh vi xam pham quyén lién quan (Pieu 131
BLDS cua Lién bang Nga). .

Viéc dp dung phuong thitc khoi phyc thiét hai duds hinh thiic bdi hOEm
theo quy dinh ctia BLDS Lién bang Nga d6i véi mot s d6i niong quyen
SHTT nhu di néu duge gidi thich béi cdc ly do':

- Gi4 tri ctia quygn SHTT déi véi lg1 ich cong dong;

- Tinh chit dé bi xam pham ctia quyén SHTT;

- Su tép nhan kinh nghiém phdp luit nudc. .

Bén canh viéc ghi nhan quyén yéu cau dp dung bién phip bdi hoan khi
khong bit buoc chung minh c8 su ton tai thiét hai, BLDS Lien bang Nga
cang gidi phéng chd s6 hou khoi nghia vy chung minh 161 cta ngudi xim
pham. Theo quy dinh Dréu 1064, trich nhiém boi hoan sé dp dung dugc 4p
dung néu nhu ngudi xam pham khong chung minh dugc minh khéng c&
16 trong hanh vi xim pham.

Quy dinh phap luit cta Lién bang Nga cho thiy, boi hoan va bdi
thudng chiét hai I nhing bién phdp doc lap ma chi s hau ¢é thé Iia chon
4p dung khi quyen s& hitu cong nghiép ctia minh bj xdm pham. Céc bi¢n
phdp nay d2u khong cé muc dich tritng phat ma hudng dén khoi phuc thiét
hai do hanh vi xam pham quyen sé hou cong nghiép. C4 har bi¢n phdp
ndy déu I nhiing bién phip c6 tinh chit ti sin, hudng dén nhing ket qua
khéng mong mudn ve i sin cta ngudi ¢6 hanh vi xam pham. Mic di,
o 56 dp dung c6 diém chung & sif tn tar hanh vi xam pham quyén s6 hitu
cong nghiép, nhung digu kien du dé dp dung cdc bién phdp ndy ki khdc
nhau mot cich can bin. Néu nhut bdi thusng thiét hat theo thiee hai thuce
t€ yéu ciu chung minh dugc su ton tai thiét hai vi thiét hai phdi ddp 1ing
dugc cdc dic tinh m phdp luit quy dinh, thi d61 véi boi hoan, ngusi yéu
cau chi ding & sy chung minh ¢6 s\ ton tai hanh vi xam pham. Nhu viy
v6i quy dinh khong bit buge phii xidc dinh mutc thiét hai va cung cip ching
a nrong ting, bién phdp boi hoin to thém cho cht s6 hau co hoi khéi
phuc lai anh trang ti sin trudc khi xdy ra hanh vi xam pham. Tuy nhién,
thuc tién dp dung cang boe 10 nhuge diém ctia bién phip nay khi cha s6
hitu nhin thiy thiét ha ninh génh chiu thip hon muc boi hoin, thay vi dua
ra yéu c3u bdi thudng thiée hai theo thi¢t hai thyc € sé lya chon yéu cau
bbi hodn mét khodn aén do Téa dn xdc dinh trong @di han do luit dinh.
Nhuge diém ndy di dugce chyc Gén xét xtt nudc Nga khic phuc bing viec
cho phép Toa 4n dp dung muic bdi hoan thip hon mic t6) thiéu do luit
" 3. Faspwios (E. Gavrilov), "KosgieHcauns 3a wapymenne uckmountensusix npas iy
HEKOTOPhIE aCMEKTB! ¢ MPHMCHEHHS™, Xo3ailcmeo u npaso (Tam dich “Bdi hodn thiét hai do

hanh vi xdm pham quy#n doc quyBn va mét s§ vin dé tis thye tién Ap dung"', Tap dhii Kuth (¢
va phdp ludi), S6 7 (438)/2011, . 3-21
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dinh dya trén nguyén tic cong bing, hop ly va cin ctt vao dnh chat hanh vi
xam pham®.

Nhu viy c6 thé thay, phip lujt Lién bang Nga ¢6 sy phan dinh it ro
hai bién phdp khéi phuc thiét hai do hanh vi xam pham quygn SHTT: boi
thutsng thiét hai va boi hoan. Trong d6 bien phdp boi hoan thi¢t hai vdi
digu kién dp dung ciin e vao hanh vi xam pham thay vi cin cif vo thiét hai
xdy ra, cho thiy muc dich hé g, gidm nhe ginh ning ching minh cho cha
58 hou. PE han ché mat trdi ctia bién phdp nay, phép luat cang da trao cho
Toa dn syt linh hoat trong vig¢e dieu chinh muic boi thudng thip hon muc
luat dinh néu Tda dn thiy hgp ly.

2.2 Boi thudng thi¢t hai do hanh vi xam pham quyen so hiu cong
nghi¢p theo ludt dinh trong phdp Inat Hoa Ky

Lugt Lanham, 35 U.S.C §1117 quy dinh ddi vdi hanh vi bin, chao ban
hay phin ph6i nhin hi¢u gj4, gid tri khodn boi thudng thiét hai nhu sau:

(1) Khong it hon 500 USD hoic nhitu hon 100.000 USD cho méi
nhin hi¢u gia d6i véi méi loai hang hda hay dich vy dugc bén, chao bin hay
phan phdi ma toa cho Ia hgp ly; hoic

(2) Néu toa phdt hi¢n thiy vigc st dung nhan hiéu gid dé la 18i ¢8
y, khong nhigu hon 1.000.000 USD cho méi nhian hiéu gid déi vdi moi
loai haing héa hoic dich vu bdn ra, chio bin hay phan phéi, néu tda cho
la hop ly.

D46i véi hanh vi xdim pham tén mién theo §1125 (d) (1), nguyén
don, tai bit cif thdi diérn ndo trude khi tda dn so thim dua ra phin quyét
cubi cung, ¢6 thé chon bdi thusng thiét hai theo lugt dinh thay cho
thi¢t hai thyc t€ va lgi nhuan véi gid t khong it hon $1.000 va khong
nhi®u hon $100.000 cho méi tén mi&n, néu toa cho 1 hgp ly (35 U.S.C
§1117 (d)).”

Péi véi hanh vi xdm pham kiéu déng cong nghiép dudi hinh thie dp
dung kiéu ding dugc cip bing, hojc phuién ban bit chudc kiéu ding do,
hodc phién bin bit chudc kiu ding dé déi vdi bat ky mit hang nio cé
mang kiéu ding cong nghiep dugc cip bing, hoic bdn hoic ¢6 y dinh bin
bat cu mt hang nao c6 mang kiéu ding cong nghiép dugc cip bang, quy
dinh tai 35 U.S.C §289 cho phép chii s6 hitu duge hudng muic boi thusng

" 1 H. Buprokos (P.N. Biriucov),"ChipkeHie CynoM pasmepa KOMTICHCAUMH 33 HApyTleHHe
npas ya pHoIH 3HAK: ", Kypnar Cyda no unmearexmyansnsLy
npasas (Tam dich:*Toa dn gidm muc bot hodn do hah vi xam pham quyen d6i vé nhan
hi¢u: xu hudng hién dar”, Top dii Toa dn s& hiw i 1ug), S6 3 (3)/ 2014, tr, 70-73, hup://
ipemagazine.ru/judicial-| pmucmhe lower-court-of-thesiz¢-of-mdemnification-for-

ends, truy cap ngly 20/10/2018.

“ Dinh Xoan Thio, Ludt 56 hin 1 1. An Ié, Iy thuyéi va bii 1dp vdn dung, Nxb. Dai hoc Quéc

@a TP. H3 Chf Minh, 2013, tr. 49.

v Dinh Xuan Thio, Udd, . 49
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bing toan b Ii s6 nhuan ma ngudh xam pham thu dugc cit hanh vi xim
pham nhung khong thip hon $250.%

No6i dung quy dinh vé boi thusng thiét hai do hanh vi Xam Phi“{"
quyen sé hou cong nghiép theo luat dinh trong phip lugt Hoa Ky cholthﬂ)i
1o myc dich ran de, ngin chin cia cée bién phip dan sy. Pay cﬂng‘co the
xem |2 djc trung ctia phdp luat vé SHTT ctia Hoa Ky xuit phdc it bin C‘hﬂ[
khong c6 su phin dinh 1o rang luit cong, luge ot trong phap ludr va chinh
sich bio ho quyen sé hitu cong nghigp ctia Nha nudc Hoa Ky

Vi nhiing phan tich trén day, thiét nghi, quy dinh phip luat cing rllh\I
thyc tén dp dung phuong thuc in dinh muc bdi thusng thi¢t hat do hw
vi xam pham quy&n sé i cong nghiép theo luac dinh mong phdp ludt Viée
Nam nén cé su digu chinh néu nhu myuc dich him Juat muén hudng d?ﬂ
viée o thém ¢o hoi khoi phuc thigt ha cho chi 6 hitu cong nbu sy meén
déo, linh hoat cho Tda 4n trong viéc dn dinh muc boi thudng. @
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