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Phan Quoc Nguyen 

tXii UQC Qudc gio Ha NOi 

Quy djnh ve sd hQu tri tue (SHH) trong Hiep djnh toan dien va tien bp xuyen Thai Bmh 
DUOng (CPTPP) khong chi dem den co hpi ma con dat ra mpt so thach thufc trong viec 

thuc day ddi m6i sang tao (DMST) va chuyen giao cong nghe (CGCN) d cac quoc gia, 

trong do co Viet Nam. Theo tac gia, de tan dyng dUdc cac dieu Ithoan phap ly trong 

CPTPP phuc vu hieu qua cho hai hoat dpng DMST, CGCN ci nU6c ta, can hieu diing de 
CO the hoan thien tot nhat phap luat ve SHTT, CGCN. 

Mdt sd didu Uiean cdn ban caa CPTPP 
tac ddng ddn CGCN va DMST 

Trong HiQp dmh CPTPP', SHTT 
dupc ngu trong mpl chuong neng. 
voi kha nhieu quy dmh. cam ket 
ed ti6u ehuan cao hon, tham chi 
la hoan loan mdi so vdi cac quy 
dinh hi^n hanh trong phap luat ve 
SHTT cua Viet Nam Ngay nhung 
di^u kho^n dau tien mang tmh muc 
tieu. nguyen tcic. thda thuan trong 
ChUdng 18 ve SHTT (Oieu 18 2. 
Didu 18.3 va Oieu 18.4} da nhan 
mgnh nghTa vy cua cac thanh vien 
"trong vi6c bao hd va thyc ihi quyen 
SHTT can ddng gop vao viec thiic 
day ddi mdi cdng nghe, vao viec 
ehuyen giao va phd bien cdng nghe" 
va "trong viec xay dyng va sifa ddi 
phap luat cua minh, ban hanh cac 
bi^n phap can thiet da bao ve sUc 
khde va dinh dudng edng ddng. cac 

CPTPP (The Comprehensive and Progres­
sive Agreemeiii loi Trans-Pac>).c Par 
ship) \i mi5l hiep dirn Ihuong mai lu do Ih6 
he moi duoc •̂, ^e• ngay 8 3 2018 tai San. 
Itago (Chilg^ gu. i 11 qu6c gia Uc. Brundy. 
Canada Ch '•> Ncal Ban. Malaixia Mer^icd, 
Niudiian P^tu Sinhgapo v& Viel Nam 
may ihfi H(6p dtnh D6i lac xuv^n Thai Bir^t-
Duong (TPPl chmh ihuc co hi^g lye voi Vie: 
•. , n !u ngay I J ! 2019 

bien phap thich hop vdi dieu kien 
chung khdng trai voi cac quy djnh 
tai Chuong nay. cd the can thiet 
de ngan chSn su iam dung quy^n 
SHTT eiia chii t h i quyen hoac cac 
hanh vi gay can trd thuong mai mdt 
each bat hdp ly hoac gay anh hudng 
xau den viec CGCN qudc te". Ddng 
thdi. cac quoc gia can thiel phcii cd 
chinh sach cdng cdng co ban de "a) 
Thuc day DMST, b) Tao dieu kien 
thuan lpi eho viec quang ba thdng 
tin, tri thUe, cdng nghe. van hda va 
nghe thuat; c) Thuc day canh tranh 
va thi trudng md cua va cd hieu 
qua. thong qua he '.ndng SHTT cua 
minh"^ 

Viee gia nhap Hiep dmh khdng 
chi giup Viet Nam tang cudng hop 
tac tai khu vuc. thuc day xuat i<hau 
vao eac thi trudng rdng ldn ma cdn 
thu hut them dau tu nudc ngoai. 
qua do hd Iro hoai ddng CGCN va 
DMST Dy -^'e- Viet Nam se Ihu 
duoe nhieu loi ich vdi mUc tang 
khoang 1,5% GDP eac nganh dich 
vu. vien thdng. buu chinh, thuong 

Cac quy dmh bSng ueng Vtet irong ChUdng 
18 ve SHTT cua CPTPP duoc sil dung tu 06/02/2020 
ban dich khong chmh thuc cOa Cue SHTT 
Bo KH&CN 

mai dien tif, del may, da giay... se 
cd tang trudng dpi bien^ Viet Nam 
can cdng nghe de tang cUdng sUc 
canh tranh va CGCN la kenh quan 
trong nhat de phat trien kinh le mdt 
each ben vung va Ihiic day DMST. 
Mac dii trong thdi gian qua, chiing 
ta lan lUdt Iham gia vao eae hiep 
dinh thUdng mai ty do^ giup so 
lUdng cae hdp dong hdp tae, cac dy 
an dau lU nUdc ngoai vao Viet Nam 
tang, tham chi nhieu nam cdn tang 
manh, it nhieu dem lai sd doi mdi ve 
mat edng nghe trong mdt so nganh 
(nhu thdng tin truyen thdng), nhUng 
sd luong edng nghe hien dai dUdc 
ehuyen giao vao Viet Nam edn kha 
khiem tdn. Tren thUc te, mot mat 
cac chii sd hUu edng nghe Id cae 
qudc gia phat then khdng muon tao 

'Xem them cac bai viet NDO, CPTPP la-
cihtaies cooperation m Asia-Pacific re­
gion, https //en nhandan com vn/business/ 
i tem/5905502-cp tpp- lac i l i t a ies -coopera-
lion-in-aaia-pacific-region hlml 07/03/2018, 
VNA, CPTPP - opportunily tor Vietnam to 
p i n global value cbain. 2 /11.2o i8 , http;// 
tgvn com vn/cplpp-opportunay-tor-vietnam-
to - )O in -g loba l - va lue -cha in -80818 h tm l 
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ra nhQng ddi Ihu canh tranh tiem 
nang nhung ly do chinh la do cac 
quy dmh hien hanh ciia ehiing ta 
ve CGCN van chua cy the, dae biel 
ia thieu mdt sd ndi dung cy the de 
cgp tdi cd che giam sat, danh gia, 
to chuc thuc hien viec chuyen giao 
trong cac van ban. Ben canh dd, 
chua cd cac hudng d i n ve ky nang 
dam phan, rang bude ehat ehe ddi 
tac khi ky ket hay khi thyc hien tnen 
khai eac hdp ddng CGCN. Thye 
trang nay da dddc ehung tdi danh 
gia, phan lich tren mot so phddng 
tien thdng tin dai chiing^ 

Trong Hiep dinh, tai ChUdng 18, 
Dieu 18.5; Ban chat va pham vi cua 
nghia vu da md ra Iheo hUdng cd ldi 
ctio cac qude gia Ihanh vien. "Mdi 
ben cd the, nhUng khdng bat budc 
phai, quy dinh trong luat phap ciia 
minii sU bao hd va thuc Ihi quyen 
SHTT rpng hdn so vdi nhQng yeu 
Cciu cua ChUdng nay, vdi dieu kien 
SLf bao hd va Ihuc Ihi dd khdng Irai 
vdi cac quy dinh ciia ChUdng nay, 
Moi ben ddde Id do quyet dmh each 
thdc thich hdp de thi hanh eac quy 
dinh ciia Chuong nay trong pham vi 
tie thong phap luat va thUe Iidn ciia 
minh". 

Tuy nhien, de dal duqe mye tieu 
tao dieu kien thuan ldi va hUu hieu 
cho hoat ddng CGCN va DMST 
khdng phai dd dang bdi ba ly do 

Mot la, ChUdng SHTT Irong 

'MOt so bai Viet de c^p ve CGCN nhu-
NhOng bat cap cOa phap luat Viet Nam ve 
CGCN trudc yeu cau cua hoi nhap kinh le 
qu6c tg - Mpt so kien nghi ve phi/dng hUdng 
va g\k\ phap. Ban tin So hOu cong nghiep 
(nay la Tap Chi So hOu Iri lue va Sang lao), 
cac so- 50 (2005), 52 (1/2006), 53 (2/2006) 
va 54 (3/2006); ThUC trang CGCN lai cac 
trudng dgi hoc ky Ihuat cua Viet Nam, Tap 
chi Thuong mai, 34, 9/2006: Van phong li-
xang/CGCN mo hinh cho cac IrUong dai 
hoc lai Viet Nam. Tap chi Hoat dong Khoa 
hpc (nay la Tap chi Khoa hoc va Cong nghe 
Viet Nam), 2/2011; Cau chuyen So hCiu Iri 
lue kenh VTV2, phat song 20h30 cac ngay 
^ 9 2018 va 9/9/2018 

CPTPP dua ra nhiing lieu chuan rat 
eao va chi tiet ve SHTT so vdi cac 
hiep dinh thUdng mai trudc dd. 

Hai la. nhin td phia ngudc lai, 
cae quy dinh nay cung ham y rang, 
de cd the thuc day duoc CGCN, 
DMST. eac Ihanh vien se phai bao 
hd va Ihuc thi quyen SHTT theo 
lieu ehuan phu hdp vdi Hiep dinh. 
Do vay, eae dieu khoan nay ed 
kha nhieu kha nang gay tranh cai 
vi khd cd the giai Ihich. dien giai 
mdt each rd rang pham vi ciia nd. 
Ve each thdc CGCN. cae qudc gia 
nhan edng nghe cd thd dda ra cac 
quy dinh bao hd quyen SHTT phii 
hdp nham hd trd viec giai ma. bat 
chudc cdng nghe mdt each "hop 
phap" va "hop iy" so vdi yeu cau 
cua Hiep dinh. Tuy nhien, cae qudc 
gia yeu eau eao ve bao hd va thuc 
Ihi quyen SHTT thudng la cac qude 
gia phat tnen, cd doanh nghiep sd 
hOu cdng nghe mong mudn dUde 
chuyen giao, phd bien, quang ba 
cdng nghe, thiie day DMST theo 
cac eon dudng ehinh IhUc, giao dich 
IhUdng mai truyen thdng Vi the, eac 
each thUe khdng chinh tac khae nhu 
bat chudc hay "copy" mdt each "hpp 
phap" va "hop ly" se khdng duoc 
khuyen khich, 

Ba la, diem thach thUe khdng chi 
ddi vdi Viet Nam ma ca cae qudc gia 
nhan edng nghe la cd che thyc hien 
CGCN, DMST phai Irai qua cae 
budc ty van, thuc hien song phudng, 
tham ehi qua nhieu ben cd lien 
quan, ma cac budc nay thudng kem 
theo eac nghTa vu, dieu kien quan 
trpng va cy the khae Iuong thieh vdi 
quy dinh khac trong Hiep dinh eho 
du vien dan tdi cac ly do "can thiel 
de bao ve sue khde va dinh dUdng 
cdng dong". Cd the thay, su rang 
budc chat che trUde sau lien quan 
den van de bao ve sdc khde cdng 
ddng nay tai Chuong 18. Dieu 18.6: 
Thda thuan lien quan den cac bien 
phap bao ve sue khoe cong dong 
quy dinh: "Cac ben khang dinh cam 

ket eiia minh ddi vdi Tuyen bd ve 
Hiep dinh TRIPS'^ va sde khde edng 
ddng" va Iheo dd "a) Cae nghTa vu 
khdng/khdng duoe ngan Ccin mdt 
ben thyc hien eac bien phap bao 
ve sUc khde edng ddng" cung nhu 
"cae ben khang dinh cd the va can 
phai dupc giai Ihich va Ihi hanh theo 
each cd ldi cho quyen bao ve sUe 
khde cdng ddng eua moi ben va dae 
biet la, thiie day tiep can thuoc eho 
mpi ngUdi", dong thdi "moi ben cd 
quyen quyel dmh cae yeu td tao nen 
tinh trang khan cap qudc gia hoac 
eac trudng hOp dac biet khan cap 
khac . gom ea nhdng cudc khiing 
hoang lien quan den HIV/AIDS, lao, 
sdt ret va cac benh dieh khac..-."; b) 
Thda nhan cae cam ket ve tiep can 
Ihudc dupe dua ra theo Quyel dinh 
ciia Dai hdi ddng ngay 30/8/2003 
ve Ihuc hien "giai phap ve sUc khde 
eiia TRIPS" Tuy nhien, ngay khocin 
e) ciia Dieu khoan nay lai bo sung 
mdt quy dmh: ddi vdi cac van de de 
cap d tren, neu bat ky sy mien trU 
bat ky quy dmh nao eiia Hiep dinh 
TRIPS, hoae bat ky su sifa ddi nao 
ciia Hiep dinh TRIPS ma cd hieu 
lye ddi vdi cae ben, va viec ap dyng 
mdt bien phap cua mdt ben theo sy 
midn trU hoac sifa doi dd Irai vdi eac 
nghTa vy ciia ChUdng nay, Ihi "cac 
ben phai Iham van ngay lap tUc de 
siia lai eho phii hop vdi tinh than 
ciia su mien trU hoac sda ddi dd". 

Cung vdi each lUdng ty ve van 
de tiep can thude gia re, Oieu 18-11 
quy dinh khdng ndi dung nao trong 
Hiep djnh nay ngan can mdt qudc 
gia thanh vien trong viec xac dmh 
cd hay khdng, va vdi dieu kien 
nao, het quyen SHTT se dUOC ap 
dyng trong he thdng phap luat ciia 
qude gia thanh vien dd. Tuy nhien, 
chii Ihich 8 ciia Dieu nay cung bo 

'Hiep dmh ve cac khia canh thuong mai lien 
quan den quyen SHTT, la mot lh6a thuSn 
phap ly qudc te giiJa lai ca cac qu6c gia la 
thanh vien cua To chi/c Thuong mai t h i gidi 
(WTO) 
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sung de giai Ihich rd rang chae 
chdn hdn. dieu khoan nay khdng 
gay bat Igi/khdng lam anh hudng toi 
bat cu dieu khoan nao ve het quyen 
SHTT trong cac thoa thuan qudc te 
ma mdt thanh vien da tham gia kv 
ket trudc dd. Du die., -hoan ve nhap 
khau song song doi voi duoc pham 
nay tam thoi duoc 'ddng bang" 
nhung khdng co nghTa la ehung ta 
cd the de dang tiep can duoc thuoc 
gde vdi gia re' Do vay. de co thd 
ign dyng duoc co hdi va dieu kien 
thuan ldi ghi nhan trong Hiep dinh 
CPTPP, Chung ta can phai co cac 
quy dinh eu ih^ , chi tiet ve SHTT, 
CGCN va DMST dd khien cac quy 
dinh nay mang tinh thuc chat, huu 
hi?u va thyc hi^n dudc-

Mdt s6 M xuit 

Da ed Ihd bien cac co hdi tren 
thanh hien thyc. viec sifa doi b6 
sung cac quy dinh phap ly nh&m 
hoan thi^n phap lugt ve SHTT va 
CGCN sap toi nen theo mpt sd dmh 
hudng nhU: 

Thd nh^t. da tan dyng duoc co 
hpi va dieu kien thuan loi ghi nhgn 
trong Hi^p dmh CPTPP, chung ta 
can phai co cac quy dinh cu the, 
chi ti§t ve SHTT. CGCN va DMST 
nham bien cac dieu khoan nay 
thanh nhiing dieu khoan mang tmh 
thyc ch^t. hQu hi0u va Ihuc hien 
duoc. Viee nay khdng phai la de vi 
no ddi hdi eae nha iam lugt can xem 
xet. nghien cdu mdt each long the. 
ky ludng nhdng quy dinh phap ly co 
lien quan va can ho co Irinh dd nhat 
dinh ve mat ehuyen mdn SHTT. 
CGCN va DMST 

Thu hai. can chi tiet, cu the hda 
hon nUa cac quy dmh eo hen quan 
den phap luat CGCN nhu ed che 
giam sat, danh gia. Id chuc Ihuc 
hien chuydn giao mdt each huu 

Ve van d^ ti^p cAn Ihu6c chung !6i =e co 
m i l dip khac 64 cSp sAu loi Quv6n nep cdn 
thuoc theo CPTPP 

hieu, CO che khuyen ^^ ch cac don 
VI hd tro CGCN. DMST; cd ehe 
danh gia. dmh gia cdng nghe can 
chuyen giao; co che rang budc ehat 
che ddi tac nuoc ngoai khi ky hpp 
ddng CGCN Co nhieu bien phap 
can thue hien trong do viec dUa ra 
nhung chmh sach he thdng dao tao 
mdt cach tdng the bai ban. lien tyc 
ve SHTT. CGCN DMST va lu duy 
khdi nghiep la thuc su can thiet. dae 
biet la trong cac :rL,cng dai hoc, eao 
dang khdi ky thuat Nhung ngUdi 
iam chu cdng nghe tudng lai trUdc 
tien can phai biet each bao ve va 
khai thac tai san in tue cua minh 
nh im iam giau cho ban than mdt 
cach ben vung. lu do se giiip eho 
dat nUdc giau manh. tang cUdng sUc 
egnh tranh. phal tnen cdng nghd ndi 
sinh, dua kmh te dat nuoc di len. 

Thu ba. can tiep tyc dua ra 
nhUng chmh sach. quy dmh, cd che, 
bi^n phap phu hop hQu hi^u nhcim 
tang cudng hon nua viec bao hd va 
thuc thi quyen SHTT nham thiic day 
CGCN va DMST Day la viec lam 
doi hdi phai ed buoc di. ke hoach cu 
the. thong nhat va hop tac hieu qua, 
tham ehi can phai bo sung, sQa doi 
nhieu quy dinh phap 'jal khac nhau 
cd lien quan Co th^ chiing la can 
phai hy smh mdt chiit loi ich trudc 
mdt nhung se dam bao phat trien 
ben vung, vi nhQng muc lieu, loi ich 
Idn lao. lau dai. viec day manh bao 
hd va thuc thi quyen SHTT la rat 
can Ihiet 

Thu tu. chung la cd the dan xay 
dung mdt^sd van ban quy dmh neng 
re. cd tha la cap nghi dmh, de ndi 
luat hoa cac cam ket. nghia vu dac 
thu ciia CPTPP va de tranh su mau 
thuan, xung do; phap luat nham 
dam bao tinh nghiem mmh cua cac 
quy dinh ve bao hp, Ihuc thi quyen 
SHTT trong Hiep dinh. 

^ Thu nam. can tang nang ehe tai 
ddi voi hanh vi xam pham quyen 
SHTT. Hien phap luat Viet Nam da 
quy dinh ve bien phap bdi thuong 

bang tien nhung la bien phap doc 
lan khdnq phai bien phap thay the 
c'h'oeac b^n phap Khac p h u c k a ^ 
theo dd, to chuc/ca nhan xam pham 
quyen SHTT se phai boi lhUongmp, 
khoan chi phi td lung nhU an phi. phi 
Ihue luat su, phi giam dinh va boi 
thudng bang tien cho nhung Ihiet 
hai ma hg gay ra. 

Thu sau. can phai nang cao 
nang luc ciia tat ea eae co quan 
dang duoc giao nhiem vy IhUc thi 
quyen SHTT, dac biet la Ida an cac 
cap cd chdc nang xQ ly, giai quyet 
cac tranh chap, xam pham quyen 
SHTT ddng thdi can chu trong den 
hieu qua tren thuc te cung nhu ve 
nang luc eiia eac can bd thye Ihi 
nham de dam bao viec thue thi lot 
hdn r-
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